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United States Court of Appeals folr the 

District of Columbia 

i Supreme Court of the District of Columbia. 


In Equity. 

No. 57796. | 

W. Ames & Co., a Corporation of New Jersey, Plaintiff, 


Henry A. Wallace, Secretary of Agriculture, Harold L. 
Ickes, Secretary of the Interior and Federal Emergency 
Administrator of Public Works, and Thomas H. MacDon¬ 
ald, Chief of the Bureau of Public Roads of the United 
States Department of Agriculture, Defendants. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the 
District of Columbia, at the City of Washington^ in said 
District, at the times hereinafter mentioned, the fallowing 
papers were filed and proceedings had, in the above^entitled 
cause, to wit: 

1 Filed Oct. 5, 1934. 

In the Supreme Court of the District of Columbia. 

In Equity. 

No. 57796. j 

W. Ames & Co., a Corporation of New Jersey, Plaintiff, 

v. 

Henry A. Wallace, Secretary of Agriculture, Harold L. 
Ickes, Secretary of the Interior and Federal Emergency 
Administrator of Public Works, and Thomas H. Mac¬ 
Donald, Chief of the Bureau of Public Roads of the 
United States Department of Agriculture, Defendants. 

1—6424a 
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pill of Complaint for Injunction. 

To the Honorable, the Justices of the Supreme Court of 

the District of Columbia, Sitting in Equity: 

Complaining, W. Ames & Co., a corporation of the State 
of New Jersev, alleges as follows: 

1. W. Ame|S & Co. is a corporation of the State of New 
Jersey duly incorporated and existing under and by virtue 
of the laws of said State and residing at the City of Jersey 
City where is located its plant and principal place of busi¬ 
ness. 

2. Henry A. Wallace is Secretary of Agriculture of the 

United States. 

2 3. Harold L. Iekes is Secretary of the Interior and 

Federal Emergency Administrator of Public Works. 

4. Thomas II. MacDonald is Chief of the Bureau of 
Public Roads, United States Department of Agriculture. 

5. W. Ames & Co., plaintiff, is engaged in the manufac¬ 
ture of iron and steel products at its plant in Jersey City, 
New Jersev, and not without the State of New Jersev. The 
business was founded in 1859 and has been in continuous 
operation since that time under the management and control 

of the Ames family. 

* 

6. Plaintiff is engaged in the purchase of part of its mate¬ 
rials and supplies in intrastate commerce. 

7. Plaintiff is engaged in the purchase of part of its 
materials and supplies in interstate commerce. 

8. Plaintiff is engaged in the sale of part of its products 
in intrastate commerce. 

9. Plaintiff is engaged in the sale of part of its products 
in interstate commerce. 

10. Plaintiff was engaged for many years prior to and 
until the 14th day of March, 1934, in selling a substantial 
amount of its products in intrastate commerce to the execu¬ 
tive departments and independent establishments and the 
agencies and instrumentalities of the United States includ¬ 
ing government owned and government controlled corpora¬ 
tions (all of the foregoing being hereinafter described as 
agencies of the United States) which said selling was done 
in part directly and in part indirectly by means of sales 
to others who in turn sold directly or indirectly to the 
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agencies of the United States, which manner of felling is 
hereinafter described as selling directly or indirectly. There 
still exists, and will continue to exist, a large demand 

3 and market for plaintiff’s products in the business 
field described in this paragraph, but plaintiff is 

excluded from it by defendants, as hereinafter set forth. 

11. Plaintiff was engaged, for many years prior to and 
until the 14th day of March, 1934, in selling directly or 
indirectly a substantial amount of its products in interstate 
commerce to agencies of the United States. This, market 
still exists and will continue to exist but plaintijff is ex¬ 
cluded from it by the defendants, as hereinafter sbt forth. 

12. Plaintiff was engaged, for many years prioir to and 
until the 14th day of March, 1934, in selling directly or 
indirectly, a substantial amount of its products in intra¬ 
state commerce to the State of New Jersey and to rr}unicipal 
corporations within that State, to local subdivisions, per¬ 
sons and corporations in connection with projects carried 
out or to be carried out within the State of New Jersey, 
wholly or in part, with funds loaned or granted by an 
agency of the United States. This market still exists and 
will continue to exist, but plaintiff is excluded from it by 
defendants, as hereinafter set forth. 

13. Plaintiff was engaged for many years prior to and 
until the 14th day of March, 1934, in selling directly or in¬ 
directly a substantial amount of its products in interstate 
commerce in states, municipal corporations, local subdivi¬ 
sions, persons and corporations (not being the State of 
New Jersey nor located therein) in connection with projects 
carried out or to be carried out, wholly or in pa^t, with 
funds loaned or granted by an agency of the United States. 
This market still exists and will continue to exist, but plain¬ 
tiff is excluded from it by the defendants, as hereinafter 

set forth. 

4 14. That on or about the 14th day of March, 1934, 
His Excellency, Franklin D. Roosevelt, then and 

there being President of the United States, signed and 
issued a certain paper writing, a true copy of which is 
hereto annexed, and marked Exhibit A, and madel a part 
hereof, as though here set forth in full and which jhas be¬ 
come known as Executive Order No. GG4G of March 1|4,1934. 

15. That the purpose and intent of said Executive Order 
No. 664G and the effect thereof was and is to effectjiate an 
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illegal boycott against plaintiff, among others similarly 
situated, to the end that by preventing plaintiff from bid¬ 
ding and from selling, directlv or indirectly, to anv agencv 
of the United States, to any state, municipal corporation, 
local subdivision, person or to any corporation, plaintiff, 
among others similarly situated, be coerced and compelled 
to comply then and thereafter with certain Supposed codes 
designated as Codes of Fair Competition which purport to 
be approved and promulgated in accordance with Title I 
of a certain Act of Congress, commonly known as the Na¬ 
tional Industrial Recovery Act and approved by the Presi¬ 
dent of the United States on June 16, 1933. 

16. That the purpose and intent of said supposed Execu¬ 
tive Order No. 6646 and the effect thereof has been and 
is that it should operate to effectuate an illegal boycott 
against plaintiff, among others similarly situated, with the 
result that plaintiff, among others similarly situated, is and 
has been prevented from bidding and from selling its prod¬ 
ucts, directlv or indirectly, to anv agencv of the United 
States, to any state, municipal corporation, local subdivi¬ 
sion, person or to any corporation or person participating 
in or aiding and abetting such boycott unless plaintiff sur¬ 
render and agree to surrender, as a condition of 
5 making such bids and as a condition of making such 
sales, its rights under the Constitution and laws of 
the United States, and submit itself and agree to continue 
to submit itself to legislative, judicial and executive im¬ 
positions not \yithin the power or jurisdiction of the Execu¬ 
tive branch of the United States nor within the power or 
jurisdiction of any branch of the Government of the United 
States as herein specified. 

IT. That among those participating in aiding and abet¬ 
ting said boycott, and in effectuating the same, in pursuance 
of the terms of said supposed Executive Order No. 6646, 
are the defendant Henry A. Wallace, and the defendant 
Harold L. Icke^ and the defendant Thomas H. MacDonald 
in that they and each of them and their respective subordi¬ 
nates under their direction acting in concert and in mutual 
cooperation with each other are putting said Executive Or¬ 
der No. 6646 into effect in all cases of invitations to bid and 
contracts wherein and whereby materials are purchased or 
funds are to be disbursed by said Department of Agricul¬ 
ture including therein funds disbursed or to be disbursed 
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for roads constructed under direct contract with the United 
States, or with an agency of the United States,! and also 
roads constructed, or to be constructed, by thej State of 
New Jersey and others, wholly or in part, with funds loaned 
or granted by an agency of the United States, requirements 
that no agency of the United States, no governifient con¬ 
tractor, no state, municipal corporation, local subdivision, 
person or corporation, shall, in connection with anjv project 
carried out, or to be carried out, wholly or in ]j>art with 
funds loaned or granted or supplied by any agency of the 
United States, accept or purchase for the performance of 
any contract or purchase order or enter jinto any 
6 subcontracts for any articles, materials or jsupplies, 
in whole or in part, produced or furnished by any 
person who shall not have certified that he is complying 
with and will continue to comply with each cod<j of fair 
competition which relates to such articles, matefrials or 
supplies, and in case there is no approved code for the 
whole or any portion thereof, then, to that extent, with an 
agreement with the President as aforesaid. 

18. That among the materials entering into the Construc¬ 
tion of roads are steel used for reinforcing concrete in the 
roadways and bridges. 

19. That since the 14th day of March, 1934, proposals for 
bids by the Highway Department of the State of New 
Jersey for construction of roads and bridges, wjiollv or 
in part, with funds loaned or granted by an agency of the 
United States, have involved steel reinforcing material to 
an amount in excess of 3,000 tons. 

20. That the plaintiff makes steel products suitable to be 
used as reinforcing materials in concrete work for roads 
and bridges. 

21. That prior to March 14, 1934, the plaintiff sojid large 
quantities of reinforcing material to be used in the making 
of roads and bridges in New Jersey and elsewhere, j 

22. That since March 14, 1934, plaintiff has be^n pre¬ 
vented from bidding, selling or furnishing steel reinforc¬ 
ing materials for roads in New Jersey, constructed! wholly 
or in part with funds loaned or granted by an agency of the 
United States and that such exclusion is due to the Require¬ 
ments of said defendant Henry A. Wallace, and the defend¬ 
ant Harold L. Ickes, and the defendant Thomas If. Mac- 
Donald and their respective subordinates in requiring that 
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there be placed in the invitations to bid and in the 

7 contracts, conditions and requirements for the carry¬ 
ing into effect the provisions of said supposed Exec¬ 
utive Order Xo. 6646, as above set forth. 

23. That said defendants and their respective subordi¬ 
nates have required and are requiring the State Highway 
Department of the State of New Jersey to include in the 
invitations to bid and in any and all contracts the require¬ 
ments set forth in paragraph Xo. 17 hereof, for the carry¬ 
ing out of the provisions of said supposed Executive Order 
Xo. 6646, whereby this plaintiff has been excluded from 
and deprived of the opportunity of bidding or submitting 
bids and of having such bid considered bv the Highway 
Department of the State of Xew Jersey or by any contrac¬ 
tors, subcontractors and suppliers of material for any roads 
or bridges constructed or to be constructed wholly or in 
part with funds loaned or granted bv an agencv of the 
United States with the result that the products of \V. Ames 
& Co. are boycotted and rendered ineligible for utilization 
in any project wherein such funds are so loaned or granted. 

24. That had it not been for the said supposed Executive 
Order Xo. 6646 and the activities of the said defendants and 
their respective subordinates, or similar activities, without 
warrant of law upon their part, as hereinbefore set forth, 
this plaintiff \yould have had many and frequent opportuni¬ 
ties to bid and to participate in the bidding for the furnish¬ 
ing of concrete reinforcing materials for use in highway 
construction in the State of Xew Jersey since the 14th day 
of March, 1934, and on information and* belief, this plaintiff 
alleges that it would have sold for such use materials in 
excess of 1,500 tons and that a continuance of said illegal 
boycott will, ip the future, prevent this plaintiff from bid¬ 
ding and furnishing materials for use in such highway con- 

struction. 

8 25. On information and belief, that on or about 
the 12th day of April, 1934, an agency of the United 

States, namely, The Federal Coordinator of Transporta¬ 
tion Honorable Joseph B. Eastman, did recommend to Gen¬ 
eral Hugh S. Johnson, then and there being Administrator 
for industrial Recovery, that he make exception in the spe¬ 
cific case of W. Ames & Co. from the operation and effect 
of said Executive Order Xo. 6646. That thereafter this 
plaintiff diligently urged upon said Administrator and upon 
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subordinates of said Administrator that said Administra¬ 
tor make such exception but that finally and on or about the 
4th day of September, 1934, said Administrator denied ex¬ 
ception to this plaintiff and in so doing ruled as follows: 

“As Mr. Frank Healy, Chief Government Contracts 
Branch, has written you in his letter of August 31st, the 
established policy as to exceptions from the operation of 
Executive Order No. (j(>4(> is to grant these only Vhen the 
work to be performed or material supplied are r^ecessary 
to the proper functioning of the Government, and jit is im¬ 
possible to secure them from any source which caij furnish 
the Certificate of Compliance.” 


26. Plaintiff alleges that it has never signed nor has it 
agreed to any code or codes of fair competition nor has it 
signed nor lias it agreed to a President’s Re-employment 
Agreement. 

27. That among the several supposed codes of fair com¬ 
petition, which, by their terms, might be applicable to the 
business of the plaintiff, the codes of the iron and steel 
industrv and of the reinforcing materials fabricating indus- 
try are, by their terms, directly applicable to the manufac¬ 
ture and sale of the kind of materials used for r^ads and 

bridges in the State of New Jersev and elsekvhere. 

9 28. That the supposed code of fair competition for 

the iron and steel industry provides that the board 
of directors of the American Iron and Steel Institute, a 
membership corporation of the State of New York, shall 
be tin* Code Authority for 1 he iron and steel industry. 

29. That the code of fair competition for the reinforcing 
materials fabricating industry provides that the J)oard of 
directors of the Concrete Reinforcing Steel Institute, an 
Illinois corporation, not for profit, shall be the Code Au¬ 
thority for the reinforcing materials fabricating industry. 

30. That by the terms of said supposed Executive Order 
No. 6646 every bidder, contractor and furnisher of mate¬ 
rials as therein specified must give a certificate or certifi¬ 


cates to be included in or to accompany such bid or Contract, 
duly executed bv the bidder, wherein and wherebv the bid- 
der certifies that he is complying with, and wherein and 
wherebv such bidder or contractor agrees that he kvill con- 
tinue to comply with, each approved code of fair competi¬ 
tion to which he is supposed to be subject and will not ac- 
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cept or purchase for the performance of any contract or 
purchase order or enter into any subcontracts for any arti¬ 
cles, materials or supplies, in whole or in part produced or 
furnished by any person who shall not have certified that 
he is complying with and will continue to comply with each 
code of fair competition which relates to such articles, 
materials or supplies. 

31. That by virtue of the provisions of said supposed 
Executive Order Xo. G646 and of said supposed codes, last 
above mentioned, and of the activities of the said defend¬ 
ants herein referred to, in participating in and in aiding 
and abetting said illegal boycott, this plaintiff, among 
10 others similarly situated, is required as a condition 
of bidding or selling or furnishing, directly or indi¬ 
rectly, materials, articles or supplies to any agency of the 
United States or to any state, municipal corporation, local 
subdivision, person or corporation in connection with proj¬ 
ects carried out or to be carried out, wholly or in part, 
with funds loaned or granted bv anv agencv of the United 
States, to surrender and waive all objection to the uncon¬ 
stitutional and illegal provisions now contained or which 
may be hereafter inserted in said supposed codes of fair 
competition, among which unconstitutional and illegal pro¬ 
visions are the following: 

(a) Provisions purporting to authorize the exercise by a 
Code Authority of parts of the sovereignty of the United 
States belonging to the legislative, judicial and executive 
departments of the Government of the United States. 

(b) Provisions regulating matters of production which, 

bv the Ninth and Tenth Amendments to the Constitution of 
* 

the United States, are reserved to the States or the people. 

(c) Provisions purporting to regulate, by virtue of pre¬ 
tended authority from the Government of the United 
States, the relation of employer and employee in respect 
of bargaining, wages, hours of labor and other matters, the 
regulation of which, by the Constitution of the United States 
and by said Ninth and Tenth Amendments thereto, are re¬ 
served to the States respectively or to the people. 

(d) Provisions which require the surrender of liberty 
and property without the due process of law such as pro¬ 
visions which restrain the freedom of contract be¬ 
ll tween employer and employee in respect of work to 

be performed in productive processes and provisions 
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which forbid this plaintiff, among others similarly jsituated, 
to initiate the construction of any new blast fuifnace, or 
open-hearth, or Bessemer steel capacity. 

(e) Provisions which require the assignment of rights 
of action, now existing or which may hereafter exist by the 
plaintiff, among others similarly situated, to the individual 
who now is or may, from time to time, be the Treasurer of 
the American Iron and Steel Institute, and/or toja repre¬ 
sentative of the Concrete Reinforcing Steel Institute. 

(f) Provisions which purport to define certain practices 
as unfair practices thereby legislating and assuming au¬ 
thority to legislate and adjudicate that certain things not 
theretofore offenses under the laws of the United States 
shall, as the result of the provisions of said codes now in 
effect, or hereafter to be adopted, become crimesl or mis¬ 
demeanors. 

(g) Provisions whereby the Code Authority or ijts nomi¬ 

nees, agents or employees are given inquisitorial] powers 
which purport to allow them to make unreasonable pearches 
and seizures in violation of the Fourth Amendment to the 
Constitution of the United States. j 

(h) Provisions which require the surrender of liberty and 
property without due process of law, in that tlieyipurport 
to give to the President of the United States the ]right to 
cancel or modify the codes at any time and to makb a code 
contain terms entirely different from those which might 
be in it at the time when the certificate required]by said 
Executive Order No. 6646 is given, and purport to reserve 

to the President the power to rewrite the agreement 
12 of one joining the code and then hold sucjh party 
bound by an obligation he never assumed. 

(i) Provisions which seek, in reliance upon ahthority 
supposed to be derived from the Government of the United 
States to regulate intrastate commerce, the regulation of 
which is, by the Constitution of the United States and the 
Ninth and Tenth Amendments thereto, reserved tb the re¬ 
spective States or to the people. 

32. That by virtue of the provisions of said supposed 
Executive Order No. 6646 and of Title I of the Rational 
Industrial Recoverv Act therein referred to and of! the ac- 
tivities of the said defendants herein referred to, jin par¬ 
ticipating in and in aiding and abetting said illegal poycott, 

2—6424a 
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this plaintiff, iamong others similarly situated, is required 
as a condition of bidding or selling or furnishing, directly 
or indirectly, materials, articles or supplies to any agency 
of the United States or to any state, municipal corporation, 
local subdivision, person or corporation in connection with 
projects carried out or to be carried out, wholly or in part, 
with funds loaned or granted bv anv agency of the United 
States, to surrender and waive all objection to the uncon¬ 
stitutional and illegal requirements of said supposed Ex¬ 
ecutive Order No. 6640 and of Title I of said National In¬ 
dustrial Recovery Act and the actions of the said defend- 
ants in participating in and in aiding and abetting said 
illegal boycott. Said Title I of said National Industrial Re¬ 
covery Act is unconstitutional and illegal in the following 
particulars: 


(a) It is a more device to coerce this plaintiff, among 
others similarly situated, to act as Congress and the Presi¬ 
dent wish them to act in respect of matters com- 

13 pletely the business of the State Government under 
the Federal Constitution, to wit, the relations of em¬ 
ployer and employee in manufacture and production, the 
organization of industry in manufacture and production, 
the regulation of productive capacity and production in in¬ 
dustry, the regulation of the consumption of industrial 
products, other regulation of industry and the productive 
processes thereof, regulations concerning contracts between 
plaintiff and its present or future employees as to hours of 
labor and other conditions of employment in manufacture 
and production, all of which matters, by the Ninth and 
Tenth Amendments to the Constitution of the United States, 
are reserved to the States or the people. Wherefore said 
law is repugnant to, and violates the Ninth and Tenth 
Amendments to the Constitution of the United States. 

(b) The purported delegation of legislative power by 
the Congress in such wise that where a group of private 
individuals propose a code and the President approves the 
same it becomes a legislative act assertedly based upon the 
legislative power of the Congress in contravention of Ar¬ 
ticle I of Section I of the Constitution of the United States. 

(c) It is an unconstitutional delegation of legislative 
power to the President and it sets up no standards to guide 
him in the carrying out of the expressed purpose and policy 
of the statute and furthermore, as construed and applied, it 
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permits the further delegation of legislative power to the 
directors of the American Iron and Steel Institute, a New 
York membership corporation and to the j directors 

14 of the Concrete Reinforcing Steel Institute a corpora¬ 
tion of the State of Illinois, not for profit. 

(d) It takes liberty and property of the plaintiff, among 
others similarly situated, without due process of l^w in con¬ 
travention of the Fifth Amendment to the Constitution of 
the United States, in that it permits and provides for in¬ 
sertion in codes which shall become the law of the industries 
all of the provisions above in sub-paragraphs (a)j to (i) of 
paragraph 31 specified as being in the aforesaid jcodes. 

33. That said supposed Executive Order No. GjG4G is in¬ 
valid and illegal in the following particulars, amo^ig others, 
namelv: 

w 

(a) It is a device for the enforcement of so-called codes 
of fair competition which codes are illegal and beyond the 
power of the Federal Government in the particulkrs speci¬ 
fied in paragraphs 31, sub-paragraphs (a) to (i). 

(b) It is a device to enforce the provisions of '[Title I of 
the National Industrial Recoverv Act which Title I is in- 
valid because of the reasons stated in paragraph 32 sub- 
paragraphs (a) to (d). 

(c) It is illegal and void because it is an attempt to ex¬ 
ercise legislative power contrary to Article I, Section I of 
the Constitution of the United States in that it devises a 
method of enforcement unknown to the Constitution and 
laws of the United States and therebv inflicts excessive 
fines and penalties. 

(d) It is unconstitutional and void because it seeks to 
vest judicial power in the administrator appointed under 

said Title I of said National Industrial [Recovery 

15 Act in contravention of Article III of the Constitu¬ 
tion of the United States. 

(e) It is illegal because it is impliedly forbidden by 
Title I of the National Industrial Recovery Act in that 
said Title I provides definite means of enforcement and 
prescribes definite penalties for infraction and thereby ex¬ 
cludes the invention and application by others ithan the 
legislative department of the government of oth^r means 
of enforcement and other penalties. 
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(f) Said supposed Executive Order is illegal in that the 
statutes of the United States provide definitely for the 
calling of bids for, the making of contracts in respect of, 
and the expenditure of money for, work and materials to 
be furnished in consideration of such monies and it is be¬ 
yond the power of the executive to add to the conditions 
imposed by the Congress, others of his own choosing, and 
to discriminate between citizens of the United States when 
not specifically so authorized by the Congress. 

(g) It is a regulation of manufacture and production 
which, by the Ninth and Tenth Amendments to the Con¬ 
stitution of the United States, are matters the regulation 
of which is reserved to the States and the people and is in 
contravention of those Amendments. 

(h) It deprives the plaintiff of its liberty and takes its 
property in all of the foregoing particulars without due 
process of law in violation of the Fifth Amendment to the 
Constitution of the United States. 

34. That all said acts, doings and pretenses of the said 
defendants are contrary to equity and good con- 

16 science and tend to the manifest wrong, injury and 
oppression of this plaintiff in the premises. 

35. This plaintiff is without adequate remedy in the 
premises at law and can only obtain relief in this court, 
sitting in equity, where matters of this nature are prop- 
erlv cognizable and relievable. 

Wherefore, plaintiff prays that a rule issue forthwith 
requiring the defendants and each of them to show cause 
on a day to be named therein why an injunction should not 
issue restraining them and each of them during the pen- 
denev of this cause: 

A. From placing in any invitations to bid, or in any 
contract wherein or whereby materials are purchased or 
funds are to be disbursed by said Department of Agricul¬ 
ture under direct contract with the United States, or with 
an agency of the United States, for roads or bridges con¬ 
structed or to ibe constructed, any condition or require¬ 
ment, that no articles, materials or supplies, shall be ac¬ 
cepted, purchased or used in such construction, if produced 
or furnished by a person who has not certified that he is 
complying with, and will continue to comply with each code 
which relates to such articles, materials or supplies. 
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B. From placing, or causing to be placed in alny invita¬ 
tions to bid, or in any contract wherein or whereby anv 
roads or bridges are constructed, or to be constructed by 
any State and particularly the State of New Jersey, wholly 
or in part with funds loaned or granted by an agehcy of the 
United States, any condition or requirement thjat no ar¬ 
ticles, materials or supplies shall be accepted, purchased 
or used in such construction if produced or furbished by 
a person who has not certified that he is complying with, 
and will continue to comply with each code which jrelates to 
such articles, materials or supplies. 

17 C. From placing, or causing to be placed !in any in¬ 

vitations to bid, or in anv contract, wherein lor where- 
by any road or bridge is constructed or to be constructed by 
any municipal corporation, local subdivision, person or 
corporation, wholly or in part, with funds ljoaned or 
granted by an agency of the United States, any condition or 
requirement that no articles, materials or supplies shall be 
accepted, purchased or used in such construction if pro¬ 
duced or furnished by a person who has not certified that 
he is complying with and will continue to comply with, each 
code which relates to such articles, materials or supplies. 

D. From placing, or causing to be placed in any invita¬ 
tions to bid, or in any contract wherein or whereby any 
road or bridge is constructed or to be constructed by any 
municipal corporation, local subdivision, person oii corpora¬ 
tion of the State of New Jersey, wholly or in {Jart, with 
funds loaned or granted by an agency of the United States, 
any condition or requirement that no articles, materials or 
supplies shall be accepted, purchased or used, in buch con¬ 
struction if produced or furnished by a person who has not 
certified that he is complying with and will continue to com¬ 
ply with each code which relates to such articles, tnaterials 
or supplies. 

Plaintiff further prays that on the hearing u£>on such 
Rule, the injunctions above prayed be granted, land that 
upon the final hearing of the cause, they be made perpetual. 

Plaintiff further prays for such other and further relief 
as may be necessarv or proper in the premises. 

DAN THEW WRIGHT, 

Attorneys. 

FREDERICK SNOW KELLOGG, j 

R. ROBINSON CHANCE, 

Of N. J. Bar. 
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18 City of "Washington, 

District of Columbia , s.s: 

James W. Ames being first duly sworn, says that he is 
President of the Plaintiff, a corporation, that the facts 
stated in the foregoing Bill as of his own knowledge are 
true, and that those stated on information and belief, he 
verily believes to be true. 

JAMES W. AMES. 

Sworn to before me and subscribed in my presence by 
James "VV. Ames, this 5th dav of October, A. D., 1934. 
[seal.] | EVELYN R. POTTERTOX, 

Notary Public in and for the District of Columbia. 

My commission expires-,-. 

City of Washington, 

District of Columbia, ss: 

Alfrederick S. Ames being first duly sworn says that he 
is Secretary and Treasurer of the Plaintiff, a corporation, 
that the facts stated in the foregoing Bill as of his own 
knowledge, are true, and that those stated on information 
and belief he verilv believes to be true. 

ALFREDERICK S. AMES. 

Sworn to before me and subscribed in my presence by 
Alfrederick S. Ames, this 5th dav of October, A. D., 1934. 
[seal.] EVELYN R. POTTERTOX, 

Notary Public in and for the District of Columbia. 

My commission expires Oct. 10, 1934. 

19 “Exhibit A” 

Bv virtue of author'dv vested in me as President of the 

m* * 

United States, it is hereby ordered that: 

1 (a) All invitations to bidders hereafter promulgated 
by or in behalf of any executive department or independent 
establishment or other agencv or instrumentalitv of the 
United States, including government owned and govern¬ 
ment controlled corporations (all of the foregoing being 
hereinafter described as agencies of the United States), 
shall contain a provision to the effect that no bid will be 
considered unless it includes or is accompanied by a cer- 
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tilicate duly executed by the bidder stating that tjie bidder 
is complying with and will continue to comply with each 
approved code of fair competition to which he i£ subject, 
and if engaged in anv trade or industrv for which there is 
no approved code of fair competition, then stating that as 
to such trade or industry he has become a party to and is 
complying with and will continue to comply with hn agree¬ 
ment with the President under Section 4 (a) of the! National 

Industrial Recoverv Act. 

_ * 

(b) No bid which does not comply with the foregoing 
requirements shall be considered or accepted. 

(c) All contracts and purchase orders authorized by any 
agency of the United States shall contain a provision to the 
effect that the party or parties awarded any such contract 
or purchase order shall comply with each approved code of 
fair competition to which it is subject and if engaged in any 
trade or industry for which there is no approved code of 
fair competition, then, as to such trade or industr^, with an 
agreement with the President as aforesaid; and that the 
United States shall have the right to cancel any contract for 

failure to comply with such provision and make open 
20 market purchases or have the work called for by the 
contract otherwise performed, at the expense of the 
contractor. 

(d) No agency of the United States and no Government 
contractor or supplier shall hereafter accept or purchase 
for the performance of any contract or purchase order or 
enter into any subcontracts for any articles, materials or 
supplies, in whole or in part produced or furnished by any 
person who shall not have certified that he is complying 
with and will continue to comply with each code of fair com¬ 
petition which relates to such articles, material^, or sup¬ 
plies, or in case there is no approved code for thej whole or 
any portion thereof, then, to that extent, with an agreement 
with the President as aforesaid. 

(e) The foregoing provisions of this order shall likewise 
apply to all contracts and purchase orders authorized by 
any state, municipal corporation, local subdivision, person 
or corporation in connection with projects carried out or to 
be carried out, wholly or in part, with funds loaned or 
granted by any agency of the United States, and all con¬ 
tracts and agreements for the making of any such loan or 
grant shall contain a provision requiring the stat{, munici- 
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pal corporation, local subdivision, person or corporation 
receiving such loan or grant, to comply with the provisions 
of this order; provided that this paragraph shall not be 
construed as requiring the restriction of the use of mate¬ 
rials to those produced within the United States nor to 
require price differentials in favor of such materials. 

2. Any person falsely certifying as to compliance as 
aforesaid who submits any such proposal, bid, contract or 
subcontract or accepts any purchase order, may be pun¬ 
ished as provided in Section 10(a) of the National Indus¬ 
trial Recovery Act, by a fine of not to exceed Five 

21 Hundred Dollars ($500) or imprisonment not to ex¬ 
ceed six months, or both, and in event of any such 
false certification by any such person, any contract, subcon¬ 
tract, or purchase order to which he is party secured by or 
in furtherance of any such proposal or bid may be cancelled 
by the other party thereto, and the unfinished portion 
thereof completed at the expense of the person guilty of 
such false certification and his sureties, if any. 

3. Whenever a dispute shall arise between any agency of 
the United States and any bidder, contractor, supplier or 
other person as to compliance with any Code of Fair Com¬ 
petition or with an agreement with the President as afore¬ 
said in connection with any proposal, bid, contract, subcon¬ 
tract, or purchase order mentioned herein, the Administra¬ 
tor for Industrial Recoverv, or such agencv as he shall 
designate, shall decide such dispute and, for the purposes 
of action under, this Executive Order, such decision shall be 
final and conclusive; but the determination of such agencv 
of the United States shall be effective for all purposes 
pending such decision. 

4. All provisions of approved Codes of Fair Competition 
shall apply to the making and performance of contracts 
with or sales to agencies of the United States. 

5. The Administrator for Industrial Recovery may make 

exceptions in specific cases or otherwise under this Order 

whenever such action shall be recommended to him bv an 

*> 

agency of the United States and when in the judgment of 
the Administrator justice or public interest will best be 
served thereby. 

6. Any provisions of Executive Order No. 6246, signed 
August 10, 1933, or any other Executive Order, and any 
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rule or regulation in conflict herewith are hereby to that 
extent modified and rescinded. 

FRANKLIN D. ROOSEVELT. 


March 14, 1934. 


99 


Mojbion to Dismiss. 
Filed October 18, 1934. 


Now come Henry A. Wallace, Secretary of Agriculture, 
Harold L. Ickes, Secretary of Interior and Federal Emer¬ 
gency Administrator of Public Works, and Thoma$ H. Mac¬ 
Donald, Chief of the Bureau of Public Roads of tlje United 
States Department of Agriculture, defendants herein, by 
their attorneys, and respectfully move the Court for an 
order dismissing the bill of complaint herein, upo^i the fol¬ 
lowing grounds: 

1. That the facts alleged in the bill of complaint, jand par¬ 
ticularly the nature of the relief sought, show that this is a 
suit against the United States and the United States has 
not consented to be sued. 

2. The facts alleged in the bill of complaint are not suffici¬ 
ent to constitute a cause of action in Equity. 

(a) No immediate or irreparable injury to the plaintiff 
such as to justify the extraordinary remedy of injunction 
is shown. 

(b) No legal right of the plaintiff is shown to have been 

invaded so as to warrant the maintenance of this suit. 

■ 

Wherefore the defendants pray that the bill of complaint 
herein be dismissed. 

BERKELEY U. HENDERSON, 
Special Assistant to the Attorney General. 

HAROLD M. STEPHENS, i 

Assistant Attorney General. 

LESLIE C. GARNETT, 

United States Attorney. 
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Memorandum Opinion. 
Filed February 1, 1935. 


In this suit the plaintiff, a manufacturer of iron and steel 
products in New Jersey, seeks to enjoin the defendants 
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from putting into effect the provisions of Executive Order 
No. 6646, promulgated by the President of the United 
States on March 14, 1934. That order requires that all 
bidders on work or supplies for any agency of the United 
States, or for any state, municipal corporation, local sub¬ 
division, persqn, or corporation whose projects are to be 
carried out in whole, or in part, with funds loaned, or 
granted, bv anv agenev of the United States, should accom- 
panv such bids with a certificate executed by the bidder 
stating that the bidder is either complying and will continue 
to comply with the code of fair competition to which he is 
subject, or, where not subject to any particular code, that 
he is complying and will continue to comply with the Presi¬ 
dent’s re-employment agreement. The order further for¬ 
bids the consideration of any bid not accompanied by the 
certificate hereinbefore described. 

The bill of complaint describes the business of the plain¬ 
tiff and states in Paragraph 26 that the plaintiff “has never 
signed nor has it agreed to any code, or codes, of fair com¬ 
petition, nor has it signed nor has it agreed to the Presi¬ 
dent’s re-employment agreement”. As a result of the non- 
compliance thus stated, the plaintiff alleges that it has been 
prevented fronfi bidding on Government work and on work 
of the Highway Department of the State of New Jersey to 
be carried out wholly, or in part, with funds loaned, or 
granted, by an agency of the United States to said depart¬ 
ment. In Paragraph 24 of the bill of complaint, it is al¬ 
leged on information and belief that had it been permitted 
to bid it would have sold to the Highway Depart- 
24 ment of ithe State of New Jersey, since March 14, 
1934, materials in excess of 1,500 tons. The bill of 
complaint then proceeds to attack the constutionality of said 
Executive Ordch* No. 6646, the constitutionality of Title I 
of the National Industrial Recovery Act and the constitu¬ 
tionality of theiCodes of Fair Competition for the Iron and 
Steel Industry,! and for the Re-enforcing Materials Fabri¬ 
cating Industry, to which codes it would be subject did it 
see fit to comply with the National Industrial Recovery Act. 

Several questions of law are presented to the Court by 
the motion of the defendants to dismiss plaintiff’s bill. The 
grounds as stated in the motion are: 

1. That the suit is in reality a suit against the United 
States and that the United States has not consented to be 
sued. 
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2. That the facts alleged in the bill of complaint! are not 
sufficient to constitute a cause of action since: 

(a) No immediate and irreparable injury to the plaintiff 
is shown. 

(b) No legal right of the plaintiff is alleged to have been 
invaded. 

Consideration of this motion must be had in relation to 
plaintiff’s theory and the allegations of his bill which are 
said to support the theory. Plaintiff denies that the defend¬ 
ants have any authority in law to do the acts sought to be 
enjoined. Plaintiff claims that Title I of the National In¬ 
dustrial Recoverv Act is unconstitutional and void: that 
the Codes are unconstitutional and void: that the Executive 
Order No. 6G46 is unconstitutional and void and that the 
threatened acts of the defendants have no authorization 
from the terms of the National Industrial Recovery Act. 

The basis of plaintiff’s complaint is that the defend- 
25 ants’ threatened actions are unlawful and b^ing un¬ 
authorized are not the acts of the United States. 
Plaintiff seeks to restrain what he regards as illegal actions 

threatened to be done bv the defendants under the color of 

•/ 

office. 

Adopting plaintiff’s interpretation of his bill I hold that 
the suit is not one against the United States. Philadelphia 
Co. v. Stimson, 223 U. S. 605. In case of an injury threat¬ 
ened bv his illegal action an officer cannot claim immunity 
from injunction process. The principle has frequently 
been applied with respect to state officers seeking to enforce 
unconstitutional enactments. Osborn v. Bank of United 
States, 9 Wheat. 738, 843, 868; Davis v. Gray, 16 Wall. 203; 
Pennoyer v. McConnaughy, 140 U. S. 1,10; Scott v. Donald, 
165 U. S. 107, 112; Smyth v. Ames, 169 U. S. 466; Ex parte 
Young, 209 U. S. 123, 159, 160: Ludwig v. Western Union 
Telegraph Co., 216 U. S. 146; Herndon v. C. R. I. <&; P. Ry. 
Co., 218 U. S. 135, 155; Hopkins v. Clemson College, 221 
U. S. 636, 643-645. And it is equally applicable to a Fed¬ 
eral officer acting in excess of his authority or uhder an 
authority not validly conferred. Noble v. Unioii River 
Logging R. R. Co., 147 II. S. 165, 171, 172; School of Mag¬ 
netic Healing v. McAnnulty, 187 U. S. 94. 

In the second ground of their motion defendants say 
that plaintiff’s bill of complaint does not show facts suf- 
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ficient to constitute a cause of action. They say that there 
is no allegation of immediate and irreparable injury. The 
writ of injunction is a remedy of a Court of Equity which is 
granted only when it appears that the plaintiff is threat¬ 
ened with gi;eat, immediate and irreparable injury for 
which no adequate remedy at law exists. In the light most 
favorable to the plaintiff the allegations go no further than 
to state that plaintiff might have bid on contracts either 
for Government work, or for work to be paid for 
26 in whole, or in part, with Government funds and 
that it might have been awarded the contract or 
contracts in question. There is no allegation to the effect 
that, if these jconjectural happenings had transpired and 
an award of a contract, or contracts had been made to 
the plaintiff, it would have profited by the fulfilment there¬ 
of. In this respect the bill is much weaker than the bill 
before this Court in the case of the Northwest Motor Co. 
v. Wallace, decided May 25, 1934. There the plaintiff 
had been the lowest, responsible bidder, had furnished a 
certificate of compliance for itself and presumably stood 
to profit largely had the contract been awarded to it. No 
such situation is here shown in the bill. The injury or 
threat of injury to this plaintiff is conjectural and specu¬ 
lative and the threatened wrong is an imaginary one. As 
said by the Supreme Court in Cline v. Frank Dairy Co., 
274 U. S. 445, the danger of irreparable loss must be both 
“great and immediate” in order to justify the granting of 
a preliminary injunction. The principle is fundamental 
and must control the Court in this decision unless a fur¬ 
ther consideration of plaintiff’s bill reveals a theory which 
calls for the application of other rules or principles of 
equity. 

Plaintiff describes a market for his product: such market 
being various agencies of the United States, the state of 
New Jersey, municipal corporations within that state, and 
local subdivisions, persons and corporations in connection 
with projects carried out or to be carried out within such 
state wholly or in part with funds loaned or granted by an 
agencv of the United States. Plaintiff savs that such mar- 

<_7 » m/ 

ket still exists and will continue to exist but that it is ex¬ 
cluded from such market bv the acts and threatened acts 
of the defendants. 
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lit the bill plaintiff says that Executive Oifder No. 

27 6646 of March 14, 1934 was signed and promulgated 
with the intent and for the purpose of effectuating an 

illegal boycott against plaintiff, among others similarly 
situated, to the end that by preventing plaintiff fijom bid¬ 
ding and from selling directly or indirectlv to anv Agencies 
of the United States, to any state, municipal corporation, 
local subdivisions, to any person or to any corporation, 
plaintiff, among others similarly situated, be coerced and 
compelled to comply then and thereafter with certain sup¬ 
posed codes designated as Codes of Fair Competition which 
purport to be approved and promulgated in accordance 
with Title I of the National Industrial Recovery .j^ct, ap¬ 
proved by the President June 16, 1933. 

Plaintiff further says: That the purpose and intent of 
said supposed Executive Order No. 6646 and thj} effect 
thereof has been and is that it should operate to effectuate 
an illegal boycott against plaintiff, among others similarly 
situated, with the result that plaintiff, among others simi¬ 
larly situated, is and has been prevented from bidding and 
from selling its products, directly or indirectly, |to any 
agency of the United States, to any state, municipal cor¬ 
poration, local subdivision, person or to any corporation 
or person participating in or aiding and abetting such boy¬ 
cott unless plaintiff surrender and agree to surrender, as 
a condition of making such bids and as a condition of 
making such sales, its rights under the Constitution and 
laws of the United States, and submit itself and ap’ee to 
continue to submit itself to legislative, judicial anc} execu¬ 
tive impositions not within the power or jurisdiction of the 
Executive branch of the United States nor within the 
power or jurisdiction of any branch of the Government of 
the United States as herein specified. 

Plaintiff connects the defendants herein by making the 
following allegations; That among those participating in 
aiding and abetting said boycott, and in effectuating 

28 the same, in pursuance of the terms of said sup¬ 
posed Executive Order No. 6646, are the defendant 

Henry A. Wallace, and the defendant Harold L. Iclfes and 
the defendant Thomas H. MacDonald in that they aijd each 
of them and their respective subordinates unde^ their 
direction acting in concert and in mutual cooperation with 
each other are putting said Executive Order No. 6646 into 
effect in all cases of invitations to bid and contracts wfherein 
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and whereby materials are purchased or funds are to be 
disbursed or by said Department of Agriculture including 


therein funds disbursed or to be disbursed for roads con¬ 
structed under direct contract with the United States, or 
with an agency of the United States, and also roads con¬ 
structed, or to be constructed, by the State of New Jersey 
and others, wholly or in part, with funds loaned or granted 
bv an agencv of the United States, no government con- 
tractor, no state, municipal corporation, local subdivision, 
person or corporation, shall, in connection with any project 
carried out, or to be carried out, wholly or in part with 
funds loaned or granted or supplied by any agency of the 
United States, accept or purchase for the performance of 
any contract or purchase order or enter into any sub¬ 
contracts for any articles, materials or supplies, in whole 
or in part, prpduced or furnished by any person who shall 
not have certified that he is complying with and will con¬ 
tinue to comply with each code of fair competition which 
relates to such articles, materials or supplies, and in case 
there is no approved code for the whole or any portion 
thereof, then, to that extent, with agreement with the Presi¬ 
dent as aforesaid. 

It appears that plaintiff rests his case upon the theory 
that the President in issuing Executive Order No. 6(546 


under authority of the National Industrial Recovery Act 
had for his purpose in promulgating said Executive Order 
the intent to; injure plaintiff by effectuating an illegal 
boycott ,against plaintiff and thereby excluding plain- 
29 tiff from the markets which have been heretofore 
described; plaintiff states the result by saying that 
it has been prevented from selling its products directly or 
indirectly in the markets described; plaintiff complains of 
the defendants herein by saying that they are participating 
in and are aiding and abetting the bovcott and bv such 
participation are effectuating the same, in pursuance of 
the terms of Executive Order No. 6646. Executive Order 
No. 6646 provides as follows: 


1 (a) All invitations to bidders hereafter promulgated 
by or in behalf of any executive department or independent 
establishment or other agencv or instrumentality of the 
United States, including government owned and govern¬ 
ment controlled corporations (all of tlie foregoing being 
hereinafter described as agencies of tlie United States), 



W. AMES & CO. VS. II. A. WALLACE. 


23 


shall contain a provision to the effect that no t}id will be 
considered unless it includes or is accompanied j by a cer¬ 
tificate duly executed by the bidder stating that the bidder 
is complying with and will continue to comply jwith each 
approved code of fair competition to which he is subject, 
and if engaged in any trade or industry for wljiich there 
is no approved code of fair competition, then stating that 
as to such trade or industry he has become a paijty to and 
is complying with and will continue to comply with an 
agreement with the President under section 4(}i) of the 
National Industrial Recovery Act. i 

(b) No bid which does nto comply with the foregoing 
requirements shall be considered or accepted. 

(c) All contracts and purchase orders authorized by any 
agency of the United States shall contain a provision to 
the effect that the party or parties awarded any such con¬ 
tract or purchase order shall comply with each approved 
code of fair competition to which it is subject and if en¬ 
gaged in anv trade or industrv for which there is 

30 no approved code of fair competition, then, as to 
such trade or industry, with an agreement with the 
President as aforesaid; and that the United States shall 
have the right to cancel any contract for failure tb comply 
with such provision and make open market purchases or 
have the work called for by the contract otherwise per¬ 
formed, at the expense of the contractor. 

(d) No agency of the United States and no Government 
contractor or supplier shall hereafter accept or purchase 
for the performance of any contract or purchase order 
or enter into any subcontracts for any articles, materials 
or supplies, in whole or in part produced or furnished by 
any person who shall not have certified that he is] comply¬ 
ing with each code of fair competition which relates to 
such articles, materials, or supplies, or in case thcjre is no 
approved code for the whole or any portion therebf, then, 
to that extent, with an agreement with the President as 
aforesaid. 

(e) The foregoing provisions of this order shall likewise 
apply to all contracts and purchase orders authorized by 
any state, municipal corporation, local subdivision! person 
or corporation in connection with projects carried out or 
to be carried out, wholly or in part, with fund^ loaned 
or granted by any agency of the United States, jand all 
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contracts and agreements for the making of any such loan 
or grant shall contain a provision requiring the state, 
municipal corporation, local subdivision, person, or cor¬ 
poration receiving such loan or grant, to comply with 
the provisions of this order; provided that this paragraph 
shall not be construed as requiring the restriction of the 
use of materials to those produced within the United States 
nor to require price differentials in favor of such materials. 


2. Any person falsely certifying as to compliance as 
aforesaid who submits any such proposal, bid, con- 
31 tract or subcontract or accepts any purchase order, 
may be punished as provided in Section 10(a) of 
tlie National Industrial Recovery Act, by a tine of not to 
exceed Five Hundred Dollars ($500) or imprisonment not 
to exceed six months, or both, and in event of any such 
false certification by any such person, any contract, sub¬ 
contract, or purchase order to which he is party secured 
by or in furtherance of any such proposal or bid may be 
cancelled by the other party thereto, and the unfinished 
portion thereof completed at the expense of the person 


guiltv of such false certification and his sureties, if anv. 


3. Whenever a dispute shall arise between any agency 
of the United States and any bidder, contractor, supplier 
or other person as to compliance with any Code of Fair 
Competition or with an agreement with the President as 
aforesaid in connection with any proposal, bid, contract, 
subcontract, or purchase order mentioned herein, the Ad¬ 
ministrator for Industrial Recoverv, or such agencv as he 
shall designate, shall decide such dispute and, for the pur¬ 
poses of action under this Executive Order, such decision 
shall be final and conclusive; but the determination of such 
agency of the United States shall be effective for all pur¬ 
poses pending such decision. 

4. All provisions of approved Codes of Fair Competition 
shall apply to the making and performance of contracts 
with or sales to agencies of the United States. 

5. The Administrator for Industrial Recoverv mav make 

* * 

exceptions in specific cases or otherwise under this Order 

whenever such action shall be recommended to him bv an 

•» 

agency of the United States and when in the judgment of 
the Administrator justice or public interest will best be 
served therebv. 
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6. Any provisions of Executive Order No. 6246, signed 
August 10, 1933, or any other Executive Order, and 

32 any rule or regulation in conflict herewith are hereby 
to that extent modified and rescinded. 

It becomes important to understand the nature o|f a boy¬ 
cott. Mr. Justice Lamar in Gompers v. Bucks Stbve and 
Range Co., 221 U. S. at Page 437, said “Courts cjiffer as 
to what constitutes a boycott that may be enjoined. All 
hold that there must be a conspiracy causing irreparable 
damage to the business or property of the complainant”. 

Conspiracy in its broad sense denotes a combination of 
two or more persons by some concerted action to accom¬ 
plish some criminal or unlawful purpose, or to accom¬ 
plish some purpose, not in itself criminal or unlawful, by 
criminal or unlawful means. Pettibone v. U. S., 148 U. S. 
203. Participation in a common plan by two or mbre per¬ 
sons is not in itself a conspiracy; in order to make jit such, 
the motives of those who enter into the combination must 
be corrupt. People v. Flack, 125 N. Y. 324. Persons who 
agree in good faith to do an act innocent in itself do not 
become guilty of conspiracy if it is afterwards ascertained 
that the act is forbidden by statute. People v. Powell, 
63 N. Y. 88. In the definitions the terms criminal or un¬ 
lawful are used, because it is manifest that ma^y acts 
are unlawful which are not punishable by indictment and 
prosecution, and yet there is no doubt that a combination 
by numbers to do them is an unlawful conspiracy. State 
v. Rowley, 12 Conn. 101. The word ‘conspiracy’ imports 
moral obliquitv. Plumber v. Houghton and Dutton Co. 
(Mass.) 178 N. E. 716. 

As to boycott it has been held that intentional injury 
is essential, Hoban v. Dempsey, 217 Mass. 166. In Clark¬ 
son v. Lablan, 178 Mo. App. 708, a boycott is defined as 
“a conspiracy formed and intended directly or indirectly 
to prevent the carrying on of any lawful business or to 
injure the business of anyone by wrongfully preventing 
those who would be customers from buying anything 

33 from or employing the representatives of such busi¬ 
ness by threats, intimidation or other fo:'ceable 

means.” In Oxley Stave Co. v. Coopers International 
Union, 72 Fed. 695, it is said the term ‘boycott’ ijas ac¬ 
quired a signficance in the vocabulary of the couK and 
the literature of the law and it implies a combinaiion to 


i 
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inaugurate and maintain a general proscription of articles 
manufactured by the party against whom it is directed. 

The common colloquial use of the word ‘ boycott ’ is that 
of injurious discrimination. The word is usually under¬ 
stood to mean a combination of persons to cause loss to 
another by coercion through threats direct or implied. 
Here plaintiff uses the word ‘boycott’ but the allegations of 
his bill are found to be insufficient to charge an actionable 
wrong. They lack the elements of conspiracy; they do not 
portend a threat or intimidation. Organization is not 

shown: whereas a ‘boycott’ involves as a necessary element 

• •> 

a combination with a view to joint action. 

To charge these defendants with the intent to injure 
plaintiff by means of a boycott without specifying the facts 
of a conspiracy, like the mere shout of fraud, falls short of 
stating an actionable wrong. It would be as reasonable to 
charge the members of Congress with the intent to injure 
plaintiff by the enactment of the National Industrial Re¬ 
covery Act, as it is to charge the President with such intent 
in promulgating Executive Order No. 6646 in administer¬ 
ing the law or to impute such intent to these defendants by 
alleging that they are aiding and abetting a conspiracy to 
harm plaintiff by means of a boycott, in observing and en¬ 
forcing such executive order. 

Congress has unlimited power to prescribe such rules and 
regulations as it sees fit regarding the public works of the 
United States!, and for work for which its funds are to be 
expended. 

The constitutionality of its legislative acts and the 
validity of powers delegated to or duties placed upon 
.‘>4 the President may not be tested in a case such as this, 
where no invasion of legal rights is shown and where 
there is no threat of immediate and irreparable injury to 
warrant the intervention of a court of equity. Any decree 
which this court might enter upon the allegations of the bill 
would, in its legal effect, be declaratory only, and plaintiff 
is not entitled to such as relief or remedy. 

The motion to dismiss is granted. 

F. DICKINSON LETTS, 

J icstice. 


w. AMES & CO. VS. II. A. WALLACE. 


Final Decree. 

Filed February 6, 1935. ! 

*•*•**# 

This cause coming on to be heard upon the motion of the 
defendants to dismiss the bill of complaint herein filed by 
the plaintiff, and the Court being fully advised in the 
premises finds that said motion is well taken i^nd doth 
hereby grant the same. 

'Wherefore, it is this Gth day of February, 193ijj, hereby 
ordered, adjudged and decreed, that the bill of complaint 
herein filed be and the same hereby is dismissed with costs 

*. i 

to defendants. To all of which ruling the plaintiff excepts. 

F. DICKINSON LETTg, 

Justice. 

The plaintiff in open Court gives notice of appeal to the 
Court of Appeals of the District of Columbia from the 
aforesaid decree and the Court fixes the amount of bond for 
costs on appeal at $100.00 or $50.00 cash in lieu thereof to 
be deposited with the Clerk. 

F. DICKINSON LETTS, 

J ustice. 

35 OK. 

P>. U. HENDERSON, 

Sp. Asst, to the Atty. Gen. 

OK. for form. 

WRIGHT, 

For Pl’ff. 

Memorandum. 

February 7, 1935.—$50 deposited in lieu of Bond on 
Appeal. 

Assignment of Errors. 

Filed February 7, 1935. 

******* 

I 

Now comes the plaintiff and files its Assignment of Errors 
herein as follows: 

1. The Court erred in finding the Motion to Disrjiiss well 
taken and in granting the same. 
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W. AMES & CO. VS. II. A. WALLACE. 


2. The Court erred in dismissing plaintiff’s Bill of Com¬ 
plaint. 

DANIEL THEW WRIGHT, 

Attorney for Plaintiff. 

Of Counsel: 


FREDERICK SNOW KELLOGG. 
R. ROBINSON CHANCE, 

Of New Jersey Bar. 


Designation of Record. 


Filed February 7, 1935. 


The Clerk will please prepare transcript for appeal in the 
above entitled cause and include therein: 

1. Plaintiff's Bill of Complaint and Exhibits. 

2. Motion of Defendants to Dismiss Bill. 

36 3. Opinion of Mr. Justice Letts. 

4. Final Decree dismissing Bill. 

5. Assignment of Errors. 

6. Memorandum of note of appeal and deposit for costs 
in lieu of bond. 

7. This Order. 

DANIEL THEW WRIGHT, 

Attorney for Plaintiff. 

Of Counsel: 

FREDERICK SNOW KELLOGG, 

R. ROBINSON CHANCE, 

Of New Jersey Bar. 

37 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia , 5,9: 

I, Frank E. Cunningham, Clerk of the Supreme Court of 
the District of Columbia, hereby certify the foregoing pages 
numbered from 1 to 36, both inclusive, to be a true and cor¬ 
rect transcript of the record, according to directions of 
counsel herein filed, copy of which is made part of this 
transcript, in cause No. 57796 in Equity, wherein W. Ames 
& Co., a corporation of New Jersey, is Plaintiff and Henry 
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A. Wallace, Secretary of Agriculture, et al. are Defendants, 
as the same remains upon the tiles and of record! in said 
Court. 

i 

In testimony whereof, I hereunto subscribe my riaine and 
affix the seal of said Court, at the City of Washington, in 
said District, this 1st day of March, 1935. 

. i 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

j Clerk, 

By CHAS. R. COFLIN, 

Assistant Clerk. 

Endorsed on cover: District of Columbia Supreme Court. 
No. 6424. W. Ames & Co., a corporation of New Jersey, 
appellant, vs. Henry A. Wallace, Secretary of Agriculture, 
et al. United States Court of Appeals for the District of 
Columbia. Filed Mar. 1, 1935. Henrv W. Hodges, Clerk. 
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Unttrb States (Enurt nf Appeals 
for tiip SiHtrirt nf (folmnbt 

JANUARY TERM, 1935 


W. Ames & Co., a corporation 
of New Jersey, 

Appellant, 

vs. 

Henry A. Wallace, Secretary 
of Agriculture, HAROLD L. 
Ickes, Secretary of the Interior 
and Federal Emergency Admin¬ 
istrator of Public Works, and 
Thomas H. MacDonald, 
Chief of the Bureau of Public 
Roads of the United States De¬ 
partment of Agriculture, 

Appllees. 


BRIEF FOR APPELLANT 

This case is here on appeal from a final decree of 
the Supreme Court of the District of Columbia dis¬ 
missing the Bill of Complaint (r. 27). 

The Bill alleges that the defendants, under color 
of office are excluding W. Ames & Co. from markets 
for its products which it has long enjoyed and would 
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continue to enjoy were it not for the illegal and un¬ 
constitutional action of the defendants, which the Bill 
prayed be enjoined. 

The Bill shows that these illegal and unconstitu¬ 
tional actions of the defendants took the form of 
requiring certificates of Code compliance. Such 
certificates are required not only of contractors with 
the United States Government, but also of contrac¬ 
tors, sub-contractors, material men and sub-material 
men clear through to the raw material. They are 
required wherever Government money is expended 
and follow that money through the entire economic 
process attempting to identify that money and pre¬ 
vent its coming directly or indirectly into the hands 
of anyone who does not certify that he is complying 
with a code and who does not further certify that he 
will continue to comply with any applicable code 
then existing or as it may be changed or altered 
before his contract is performed or his materials are 
delivered and paid for. 

To require W. Ames & Co. to sign such certificates 
amounts to requiring W. Ames & Co. to waive all 
questions as to the legality and constitutionality of 
the National Industrial Recovery Act, the existing 
pertinent codes, Executive Order 6646 and the ac¬ 
tions of the defendants. Such certificates would 
amount to the waiver by W. Ames & Co. of all ques¬ 
tions of legality and constitutionality in respect of any 
changes w’hich may hereafter be made in codes, exec¬ 
utive orders and the course of action of the defendants 
under color of such codes or executive orders. Each 
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of these questions was raised by the Bill and is before 
the court on appeal. They may be stated ^s fol¬ 
lows :— 

Questions Presented 

1. Whether Title I of the National Industrial 
Recovery Act by attempting to regulate local 
matters, as well as matters of interstate and 
foreign commerce, exceeded the powier of 
Congress under the Constitution of the 
United States and violated the Nintfy and 
Tenth Amendments to said Constitution. 

2. Whether Title I of the National Industrial 
Recoverv Act and the codes involved ih this 
case purporting to be adopted in pursuance 
of said Act, and the actions of the defendants 
in attempting to enforce such codes vjolate 
the Constitution of the United States anjd the 
Ninth and Tenth Amendments thereto.j 

3. Whether Title I of the National Industrial 
Recovery Act provides for unconstitutional 
delegation of the legislative powers giv^n to 
Congress by the Constitution and whether 
the codes involved in this case and the adtions 
of the defendants in attempting to enforce 
Title I of said statute and said codes ar£ un¬ 
constitutional as amounting to the exercijse of 
legislative powers by others than Congress. 

4. Whether Title I of the National Industrial 
Recovery Act and the codes involved id this 
case, purporting to be adopted in pursuance 
of said Act and the actions of the defendants 
in attempting to enforce said Title I and! said 
codes are unconstitutional and void as violat¬ 
ing the Fourth Amendment forbidding un¬ 
lawful searches and seizures. 

5. Whether Title I of the National Industrial 
Recovery Act and the codes involved in this 


case, purporting to be adopted in pursuance 
thereof, and the actions of the defendants in 
attempting to enforce said Title I and said 
codes are unconstitutional and void as de¬ 
priving W. Ames 6c Co. of liberty and prop¬ 
erty without due process of law in violation 
of the Fifth Amendment. 

6. Whether Executive Order 6646 is invalid 
and illegal for the reasons alleged in the 
thirty-third paragraph of the Bill, (r. 11) 
and therefore no justification for the actions 
of the defendants complained of in the Bill. 

7. Whether the facts alleged in the Bill and 
admitted by the Motion to Dismiss entitled 
W. Ames 6c Co. to an injunction against the 
defendants. 

STATEMENT OF CASE 

The appellant is engaged in the manufacture of 
and steel products. It has a plant at Jersey City, 
New Jersey^ and no other plant. The business was 
founded in 1859 and has been in continuous operation 
since that time under the management and control of 
the Ames family. For many years prior to the 14th 
of March, 1934, W. Ames 6c Co. was selling its 
products sometimes directly to and sometimes 
through intermediate hands, to the departments and 
agencies of the United States, to various state govern¬ 
ments, and to municipal corporations, local subdivi¬ 
sions, persons and corporations. Some of these 
products have been sold locally, that is, in intrastate 
commerce and some have been sold in interstate 
commerce. 

The defendants acting in concert, and in mutual 
cooperation land their respective subordinates, have, 
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since March 14th, 1934, been inserting provisions in 
invitations or proposals for bids and in contracts in 
connection with projects carried out or to be parried 
out wholly or in part with funds disbursed by 
agencies of the United States. These provisions re¬ 
quire as conditions for bidding and as conditions for 
payment under the contract that the bidder fbrnish 
certificates of compliance with codes. Furthermore, 
the defendants have likewise, since March 14, 1934, 
been requiring states (including the State of New 
Jersey and its Highway Department) municipal 
corporations, local subdivisions, persons or corpor¬ 
ations, in connection with projects carried out op to be 
carried out, wholly or in part with funds loaned or 
granted by any agency of the United States, tq place 
provisions in invitations for bids and in coritracts, 
which provisions required the certificates of compli¬ 
ance above referred to. 

The result of the requirements of the defendants 
has been irreparable injury to the appellant. Because 
of those requirements customers of the appellant, to 
whom they had sold for years, have declined tp pur¬ 
chase materials from the appellant although desiring 
such materials. Furthermore, because of the provi¬ 
sions contained in invitations to bid and in contracts, 
materials which the appellant formerly f.urjjiished 
have been declared ineligible. Among the Jkijids of 
materials so declared ineligible are concerte rein¬ 
forcing materials for use in highways in th.e Sfate of 
New Jersey and elsewhere. j 

The actions of the defendants have resulted in ex¬ 
clusion of W. Ames & Co. material from road work 
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and other work. Furthermore, they have resulted in 
the exclusion of W. Ames & Co.’s bids, whether those 
bids were to have been made directly to the Federal 
or State Government or to have been made to Gov¬ 
ernment contractors or suppliers. The result has 
been, as alleged in the Bill, to exclude Ames from 
participation in and even from the opportunity to 
attempt to participate in markets where they had 
been selling for years. The Bill specifically alleges 
the loss of opportunity to bid on more than 3000 tons 
of reinforcing materials and the exclusion of the ap¬ 
pellant from furnishing 1500 tons of this material for 
highways being constructed by and in the State of 
New Jersey where the plant of W. Ames & Co. is 
located. In this particular, the result of the actions 
of the defendants has been to totallv exclude W. 

j 

Ames & Co. from these items of intrastate commerce. 
The materials involved were to be made in, sold in, 
installed in and used in the State of New Jersey and 
not elsewhere. But not only does the Bill make spe¬ 
cific allegations as to the New Jersey road work but 
it alleges the fact to be that the appellant is excluded 
from markets in which it had theretofore partici¬ 
pated not only in intrastate commerce but in inter¬ 
state commerce. 

The appellant has been irreparably injured by 
what amounts to a boycott against it and a blacklist¬ 
ing and outlawry of its products and is without ade¬ 
quate remedy at the common law as is any other per¬ 
son complaining of boycotts and blacklists. 

Among the supposed Codes of Fair Competition 
which might be applicable to the business of the ap- 
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pellant are the Codes of the Iron and Steel Industry 
and of the Reinforcing Materials Fabricating Indus¬ 
try which, by their terms, are made directly applica¬ 
ble, particularly to the sale of the kind of n^aterials 
used for roads and bridges in the State of Ne\| Jersey 

i 

and elsewhere. 

The appellant has not signed nor has it agreed to 
comply with either of these codes nor has it signed 
nor agreed to comply with any code whatsoever, nor 
has it signed nor has it agreed to comply with i Presi¬ 
dent’s Re-Employment Agreement. Some of the 
grounds for refusal to agree to or be bound by the 
codes appear in this suit and will be presented at 
length. 

Upon the filing of the Bill no answer wa^ filed. 
Defendants filed a motion to dismiss which cime on 
for argument before Justice Letts on Octobejr 25th, 
1934. On February 1st, 1935, Justice Letts fjled an 
opinion in which he decided that the motion |to dis¬ 
miss should be granted. Final decree dismissing the 
Bill was entered pursuant to that opinion on Febru¬ 
ary 6th, 1935. That decree is brought here by this 
appeal. j 

ASSIGNMENTS OF ERROR 

1. The Court erred in finding the Motion to Dis¬ 
miss well taken and in granting the same. 

2. The Court erred in dismissing Appellants Bill 
of complaint. 

ARGUMENT 

At the outset we note that Justice Letts did not 
suggest that the constitutional objections raided by 
the bill were unsound. His opinion does not evpn dis- 
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cuss them.. The excuse offered by the opinion is that 
W. Ames & Co., was not entitled under the allega¬ 
tions of the bill to have a decision on them. It is 
difficult to state in a few words how he arrives at this 
conclusion. One argument given is that the bill show 
no irreparable injuiry because it does not allege Ames 
would have made a profit from the contracts from 
which the bill alleges defendants’ acts excluded W. 
Ames & Co. Such an argument means that the con¬ 
stitution only protects those who make profits. The 
correct view is as follows:— 

“Constitutional mandates are imperative. 
The question is never one of amount, but one of 
power. The applicable maxim is ‘obsta princi- 
piis not De mimimis non curat lex’ ” Fairbank 
v. U. S. 181 U. S. 283 at 291; 45 L. Ed. 862 at 
866 . 

Furthermore, the bill alleges more as to damage 
to W. Ames & Co. than the part of the opinion stating 
the refusal to pass on constitutional questions would 
indicate. In fact the opinion in other parts mentions 
various allegations of damage. 

The bill of complaint alleges and the motion to dis¬ 
miss admits the allegations in the bill to the effect 
that prior to the 14th of March, 1934, the appellant 
was selling in certain markets; that there still exists 
and will continue to exist large demand and market 
for the appellant’s products for sale, directly or in¬ 
directly, to the United States Government, but the 
appellant is excluded from it by the defendants. 
There are similar allegations in paragraphs 11, 12 


and 13 of the bill of complaint. Furthermore, the 
bill of complaint alleges in paragraph 19 that steel 
reinforcing material to an amount in excess of 3000 
tons has been included in proposals for bids in New 
Jersey road work alone and paragraph 24 alleges 
that had it not been for the activities of the defend¬ 
ants, appellant would have sold for such use materials 
in excess of 1500 tons and that a continuance of de¬ 
fendants’ actions will in the future prevent the appel¬ 
lant from bidding and furnishing materials and para¬ 
graph 34 of the bill alleges wrong, injur^ and 
oppression. 

Another argument given in the opinion for deny¬ 
ing Ames a decision on the constitutional questions is 
that the bill erred in describing Executive Order 
6646 and the acts excluding it from its markets set 
out in the bill as “boycott.” The opinion shoves that 
the Justice’s attention became so focused on the word 
“boycott” that he overlooked the abundant allega¬ 
tions as to how defendants, under color of office! were 
excluding appellant from its accustomed markets 
and so damaging it. The bill not only says “boypott”; 
it also goes to considerable length as to what defend¬ 
ants are doing. Even if boycott had been all that was 
alleged the Justice’s attempted explanation of why 
“boycott” is not the proper label to put on the de¬ 
fendants’ actions will be refuted by the application 
of the fundamental proposition that everyone i^ pre¬ 
sumed to intend the natural and inevitable con¬ 
sequences of his acts. Furthermore, the intent tto ex¬ 
clude the appellant and others similarly situated from 
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doing business is manifest on the face of the Execu¬ 
tive Order and is the inescapable inference from the 
acts of the defendants. 

A further argument stated in the opinion for not 
giving a decision on the constitutional objections lies 
in the assumption by the opinion that the President 
made Executive Order 6646 pursuant to the National 
Industrial Recovery Act. If that were correct it 
would be no excuse for not deciding the constitution¬ 
ality of the Recovery Act. On the contrary it would 
bring directly to the front all questions of constitu¬ 
tionality of the Act. 

Justice Letts says that the constitutionality of leg¬ 
islative acts etc. cannot be tested where no invasion of 
legal rights is shown. What he overlooked is that 
whether there was an invasion of the liberty of ap¬ 
pellant to contract in its accustomed market free from 
illegal restriction, necessarily involves the determina¬ 
tion of whether the attempted restriction of that right 
by the National Industrial Recovery Act, the perti¬ 
nent codes, executive order 6646 and the defendants’ 
actions was constitutional. If these things were un¬ 
constitutional, illegal invasion is shown. Con¬ 
sequently the decision of the constitutional questions 
is imperative. For the Justice to assume that there 
was no such invasion shown in this case was, in sub¬ 
stance, to assume constitutionality as an excuse for not 
deciding whether there was constitutionality. 

Appellant’s liberty to contract free from illegal 
restrictions is guaranteed by the Constitution. Cases 
dealing with who can object to proceedings under 
valid statutes prescribing restrictions in respect of 
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public contracts are not in point. Appellant Iraises 
no objections about proceedings under valid statutes 
but objects that statute, codes, order and defend¬ 
ants’ actions are unconstitutional restrictions. 
Whether the right of W. Ames & Co., has been in¬ 
vaded can only be answered by deciding the- con¬ 
stitutionality of the restriction which the Bill ^hows 
is being interposed under color of office. 

The only other argument given for denying a deci¬ 
sion to Ames on the constitutional points raised by the 
bill is the assertion that Congress has unlimited power 
to prescribe such rules and regulations as it sees fit 
regarding the public works of the United States and 
for work for which its funds are to be expended. 
This proposition, however, is unsound in part* and 
utterly irrevelant in this case. It is unsound to the 
extent that Congress has no unlimited power to piake 
regulations which go to the extent of violating the 
Constitution. So, if regulations by Congress jwere 
involved in the case, decision of whether they jwere 
valid or not, would necessitate the decision of the con¬ 
stitutional questions rather than their avoidance. The 
irrelevancy of the comment about the power of Con¬ 
gress to make regulations for public work arises from 
the fact that Executive Order 6646 and the actions 
of the defendants are not regulations made by Con¬ 
gress. What Congress can do has no bearing on what 
these defendants attempted in the way of regulation. 
It must not be forgotten that they are not Congress 
and neither is the President. It should be kept in 
mind that:— 
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“Official powers cannot be extended beyond 
the terms and necessary implications of the 
grant. If broader powers be desirable they must 
be conferred by Congress. They cannot be 
merely assumed by administrative officers; nor 
can they be created by the courts in the proper 
exercise of their judicial functions.” From 
Federal Trade Commission v. Raladam Co. 283 
U. S. 643 at 649; 75 L. Ed. 1324 at 1330. 

So far is it true that Congress did not give the 
powers which the defendants attempt to exercise, that 
the Recovery Act by necessary implication excludes 
from the defendants any authority to create the new 
penalties and means of enforcement which the Presi¬ 
dent’s Executive Order 6646 and the actions of the 
defendants attempt to create. At a later point this 
will be shown in detail. This emphasizes the view 
that they are without any constitutional authoriza¬ 
tion. The consideration advanced by the opinion 
that Congress has certain powers can furnish no justi¬ 
fication for any idea that regulations by Congressional 
authorization or regulations without Congressional 
authorization can go to the extent of violating the 
Constitution or depriving one who is injured by such 
violation, of a right to have a decision as to violation 
of the Constitution. 

In refusing to pass upon the constitutional ques¬ 
tions raised by the appellant’s bill Justice Letts dis¬ 
regarded the rules of decision laid down by the 
Supreme Court of the United States for the determin¬ 
ation of cases involving the validity of the exercise 
of functions claimed to be merely administrative. In 
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Interstate Commerce Commission v. III. 

R.R ., 215 U. S. 452 at 470; 54 L. Ed. 280, a|t 288, 
Justice White defines the questions which the court 
should consider in such a case in the following lan¬ 
guage :— 

“Beyond controversy, in determining whether 
an order of the Commission shall be suspended 
or set aside, we must consider (a) all relevant 
questions of constitutional power or right; (b) 
all pertinent questions as to whether the admin¬ 
istrative order is within the scope of the dele¬ 
gated authority under which it purports to have 
been made; and (c) the proposition whicjh we 
state independently, although in its essence it 
may be contained in the previous one, viz, 
whether even although the order be in form 
within the delegated power, nevertheless, it must 
be treated as not embraced therein because the 
exertion of authority which is questioned has 
been manifested in such an unreasonable manner 
as to cause it, in truth, to be within the ele¬ 
mentary rule that the substance and noj: the 
shadow determines the validity of the exercise 
of the power.” 

In the court below appellant following the direc¬ 
tions so given by the Supreme Court, presented first, 
all relevant questions of constitutional powqr or 
right. The same course will be followed in this 
court. In so doing points will be presented which 
bear the same numbers as those designating Questions 
Presented at the beginning of this brief so that each 
point will furnish the answer to the question bedring 
the corresponding number. Thus the first point ad¬ 
vanced is: 
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POINT I 


Title I of the National Industrial Recovery 
Act by Attempting to Regulate Local Matters 
as Well as Matters of Interstate and Foreign 
Commerce Exceeded the Power of Congress 
Under the Constitution of the United States 
and Violated the Ninth and Tenth Amend¬ 
ments to the Said Constitution. 

There cannot be found on the face of the National 
Industrial i Recovery Act any provision which con¬ 
fines the terms of codes to transactions of interstate 
commerce. Neither is there any provision which 
confines the applicability of Section 7 of the act to 
employment in interstate commerce or to work 
affecting it. Employment in all production, as well 
as employment in intrastate commerce are covered 
by the terms of Section 7 of the act. Under numer¬ 
ous cases to be considered at length in the next point, 
production is not commerce. The practical con¬ 
struction and application which has been made by 
N.R.A. throughout its entire history is that the 
regulations which Section 7 dictates govern the rela¬ 
tion of employer and employee in manufacture and 
production just as if there were no such things as 
states and State police power. So in the codes men¬ 
tioned in the bill, the wage and labor provisions have 
no limitations confining them to interstate commerce 
matters. The trade practice provisions of the codes 
are likewise so broad that they purport to govern 
transactions without distinction as to whether they 
are transactions of intrastate commerce or those of 
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interstate commerce. The act and the codes! are a 
commixture attempting to regulate all compierce, 
interstate and intrastate, as well as employer and 
employee relations in production and productive 
capacity which are not commerce at all. That gen¬ 
erality and breadth of scope in the statute and codes 
renders them unconstitutional. The rule i<> that 
legislation, the terms of which are broad enoiigh to 
apply to local and intrastate matters, as well as inter¬ 
state commerce, cannot be sustained as a valid enact¬ 
ment under the commerce clause. 

Trade Mark cases 100 U. S. 82; 25 L. Ed. SJ50, 
Howard v. III. Central R. R. Co. 207 U. Si 463; 
52 L. Ed. 297. | 

In the Trade Mark cases 100 U. S. 82 at page 96 
the court said: 

i 

“When, therefore, Congress undertakes to 
enact a law, which can only be valid as a regu¬ 
lation of commerce, it is reasonable to expject to 
find on the face of the statute or from its essential 
nature, that it is a regulation of commerce with 
foreign nations, among the several States, or 
with the Indian Tribes. If it is not so limited, 
it is in excess of the power of Congress. |If its 
main purpose be to establish a regulation Appli¬ 
cable to all trade; to commerce at all points, 
especially if it is apparent that it is designed to 
govern the commerce wholly between citizens 
of the same State, it is obviously the exerc se of 
a power not confined to Congress.” 

Again in Howard v. III. Central R. R. Co. 207 
U. S. 463, at page 502, the Supreme Court laid the 
rule down in the following language: 

15 , 



“It remains only to consider the contention 
which we have previously quoted, that the act is 
constitutional although it embraces subjects not 
within the power of Congress to regulate com¬ 
merce, because one who engages in interstate 
commerce thereby submits all his business con¬ 
cerns to the regulating power of Congress. To 
state the proposition is to refute it. It assumes 
that, because one engages in interstate commerce, 
he thereby endows Congress with power not 
delegated to it by the Constitution; in other 
words, with the right to legislate concerning 
matters of purely state concern. It rests upon 
the conception that the Constitution destroyed 
that freedom of commerce which it was its pur¬ 
pose to preserve, since it treats the right to en¬ 
gage in interstate commerce as a privilege which 
cannot be availed of except upon such conditions 
as Congress may prescribe, even although the 
conditions would be otherwise beyond the power 
of Congress. It is apparent that if the conten¬ 
tion were well founded it would extend the 
power of Congress to every conceivable subject, 
however inherently local, would obliterate all 
the limitations of power imposed by the Consti¬ 
tution, and would destroy the authority of the 
states as to all conceivable matters which, from 
the beginning, have been, and must continue to 
be, under their control so long as the Constitu¬ 
tion endures.” 


POINT II 

Title I of the National Recovery Act and 
the Codes involved in this case purporting to 
be adopted in pursuance of said Act, and the 

ACTIONS OF THE DEFENDANTS IN ATTEMPTING TO EN- 
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FORCE SUCH CODES, VIOLATE THE CONSTITUtlON OF 

the United States and the Ninth and [Tenth 
Amendments thereto. 

i 

It is of course proper to refer to particular; provi¬ 
sions of the codes and Executive Order 6646 since the 

i 

law is that the United States Courts will t]ake ju¬ 
dicial notice of Presidential Orders and Executive 
Departments regulations and rules (Caha vJ U. S., 
152 U. S. 222; 38 L. Ed. 415 at 419). The ccjdes are 
in substance executive orders. 

As the attack under this point is in part that the 
ninth and tenth amendments are violated, they are 
quoted as follows:— 

i 

“Amendment IX. The enumeration in tpe con¬ 
stitution of certain rights shall not be construed 
to deny or disparage others retained 'by the 
people. 

“Amendment X. The powers not delegated to 
the United States by the constitution nor pro¬ 
hibited by it to the states are reserved to th£ states 
respectively, or to the people.” 

i 

It is elementary that the Government of the lUnited 
States is one of delegated and limited powers ob¬ 
taining its scope and authority altogether frpm the 
Constitution and it has no right to exercise any powers 
of government beyond those specified and granted. 
That such is the law there is no reasonable rofc>m for 
doubt. Some of the authorities to that effect are:— 
U. S . V. Harris , 106 U. S. 629; 27 L. Ed. 290. 

U. S . V. Cruikshank, 92 U. S. 543; 23 L. Ed. 588. 
Ex Parte Merriman , 17 Fed. Case No. 9438. 
Hammer v. Dagenhart, 247 U. S. 251; 62 [L. Ed. 
1101. 
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There is of course no way to know the purpose of 
the reference in the Recovery Act to emergency. 
Perhaps the authors of the statute, forgetful of the 
nature of the United States Government had a notion 
that emergency conferred some powder. The authors 
of the statute perhaps had heard of court decisions 
upholding various state statutes under the police 
power because of certain emergencies, such as the 
emergency rent laws and the like. But those cases 
have no significance on the question of power of Con¬ 
gress. What the state can do under its police power 
is an entirely different matter from what the Federal 
Government, a government of delegated power, has 
any authority to do. The Supreme Court long ago 
demonstrated that the Constitution is the sole source 
of Federal power and exploded the notion that an al¬ 
leged emergency can create new powers in Congress. 

In Ex Parte Milligan, 71 U. S., page 2; 18 L. Ed. 
281, this thought is expressed as follows:— 

‘‘The Constitution of the United States is a law 
for rulers and people, equally in war and in 
peace, and covers with the shield of its protec¬ 
tion all classes of men, at all times, and under all 
circumstances. No doctrine involving more 
pernicious consequences was ever invented by the 
wit of man than that any of its provisions can be 
suspended during any of the great exigencies of 
government. Such a doctrine leads directly to 
anarchy or depotism but the theory of necessity 
on which it is based is false.” 

Opposing counsel may now concede the correctness 
of the propositiion that emergency confers no power 
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on Congress, but they may say that emergency may 
call for the exercise of some power theretofore dor¬ 
mant. The sufficient reply to such argument will be 
an inquiry as to where is the clause in the constitution 
which grants to Congress the power to regulate manu¬ 
facture and the relations of employer and employee 
therein, which the National Industrial Recovery 
Act purports to exercise, which the codes in this case 
on their face purport to govern and which the Execu¬ 
tive Order 6646 and the actions of the defendants 
undertake to enforce. 

The most pains-taking scrutiny will fail to reveal 
any clause in the Constitution which gives Congress 
any such power. 

Any notion that an officer of the Federal Govern¬ 
ment or any department thereof has any such exten¬ 
sive power is as unfounded as was a similar conten¬ 
tion made in Heisler v. Thomas Colliery Cp., 260 
U. S. 245; 67 L. Ed. 237. The absurd result to which 
such a conclusion would lead can no better jbe de¬ 
scribed than to quote the words of that opinion re¬ 
specting the contention made in that case. At page 
259 of the official report, Justice McKenna saiil:— 

i 

“The reach and consequences of the donten- 
tion repel its acceptance. If the possibility, or, 
indeed, certainty, of exportation of a product or 
article from a state, determines it to be in inter¬ 
state commerce before the commencement! of its 


movement from the state, it would seem 


low that it is in such commerce from the instant 
of its growth or production; and in the case of 
coals, as they lie in the ground. The result 


o fol- 
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would be curious. It would nationalize all in¬ 
dustries; it would nationalize and withdraw 
from state jurisdiction and deliver to Federal 
commercial control the fruits of California and 
the South, the wheat of the West and its meats, 
the cotton of the South, the shoes of Massachu¬ 
setts, and the woolen industries of the other states 
at the very inception of their production or 
growth; that is, the fruits unpicked, the cotton 
and wheat ungathered, hides and flesh of cattle 
yet “on the hoof,” wool yet unshorn, and coal yet 
unmined, because they are, in varying percent¬ 
ages, destined for and surely to be exported to 
states other than those of their production. 

However, we need not proceed further in 
speculation and argument. Ingenuity and 
imagination have been exercised heretofore upon 
a like contention. There is temptation to it in 
the relation of the states the Federal Govern¬ 
ment, being yet superior to the states in instances, 
or rather having spheres of action exclusive of 
them. The instances cannot in all cases be pre¬ 
cisely defined. And the uncertainty attracts 
disputes, and is availed of to assert or suppose 
collisions which in fact do not exist.” 

There is illustration in the cases. In Coe v. 
Errol, 116 U. S. 517; 29 L. Ed. 715; 6 Sup. Ct. 
Rep. 475, the precise contention here made was 
passed upon and rejected.” 

To hold defendants’ actions and the Recovery Act 
valid it is necessary to disregard all the cases which 
have recognized the Police power of the states. 

If there is any suggestion that the general welfare 
provisions of the preamble of the constitution has 
some significance on this question, we would refer to 
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Jacobson v. Mass., 197 U. S. 11; 49 L. Ed. 643, for 
the proposition that the preamble can nevef be re¬ 
sorted to to enlarge the powers confided to the gov¬ 
ernment or any of its departments. It coqfers no 
power per se and does not by implication enlarge any 
power expressly given. Neither does Article 1, Sec¬ 
tion 8 of the Constitution (the taxing power clause) 
which refers to general welfare confer upon Congress 
a power to pass any law conceived to be fc 
eral welfare.” U. S. v. Boyer, 85 Fed. 

Coal Corp. v. Sparks, 7 Fed. Supp. 16; 

No. XLI; Story on Constitution, Section 9p7 and 
908; Willoughby on the Constitution, Section 22. 

The argument that Congress had some power to 
regulate the wages of labor, because it has power to 
regulate the value of money was rejected and Repudi¬ 
ated in the case of Hart Coal Corp. v. Sparks, 7 Fed. 
Supp. 16. 

As a matter of fact we believe that the only pro¬ 
vision which is now suggested as a possible consti¬ 
tutional justification for the statute is the so-called 
commerce clause of the Constitution. That clause, 
Article 1, section 8, clause 3, gives Congress jpower 

“to regulate commerce with foreign nations and 
among the several states, and with the Indian 
Tribes.” 

The commerce clause gives Congress po\Ver to 
regulate commerce, but manufacture is not! com¬ 
merce; commerce succeeds manufacture, but itj is not 
a part of it; and intention to send goods out of a state 
does not put them into interstate commerce; inter- 


r th|e “gen- 
42^; Hart 
Federalist 
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state commerce does not begin until the goods begin 
their interstate journey by delivery to a carrier or 
otherwise, and the cases supporting these propositions 
are legion. 

A few recent cases to that effect involving the Na¬ 
tional Industrial Recovery Act are: 

Hart Coal Corp. v. Sparks, 7 Fed. Supp. 16; 

U. S. v. Eason Oil Co., 8 Fed. Supp. 365; 

U. S. v. Lieto, 6 Fed. Supp. 32; 

U. S. v. JVierton Steel Co., 104 C.C.H. par. 7308 
Fed. Supp. 

U. S. v. National Garment Co., 104 C.C.H par. 
7320 Fed. Supp. 

U. S. v. Schechter Poultry Corp., 104 C.C.H. 
par. 7331 Fed. 

U. S. v. Gearhart, 1 Fed. Supp. 712; 

The Acme Inc. v. Besson, 104 C.C.H. par. 7319 
Fed. Supp. 

Among Supreme Court cases that production and 
manufacture are not commerce and not within fed¬ 
eral power are:— 

McCready v. Virginia , 94 U. S. 391 ; 24 L. Ed. 
248; 

Coe v.’ Errol, 116U. S. 517; 29 L. Ed. 715; 
Kidd v. Pearson , 128 U. S. 1; 32 L. Ed. 346; 

U. S. v. E. C. Knight Co., 156 U. S. 1; 39 L. Ed. 
325; 

United Mine TVorkers v. Coronado Coal Co., 
259 U. S. 344; 66 L. Ed. 975; 

Hammer v. Dagenhart , 247 U. S. 251; 62 L. Ed. 
1101; 

Bailey v. Drexel Furniture Co., 259 U. S. 20; 
66 L. Ed. 817. 

Utah Power & Liqht Co. v. Pfost , 286 U. S. 
165; 76 L. Ed. 1038, of which the third sylla- 
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bus in 76 L. Ed. is “As commerce does not be¬ 
gin until manufacture is finished, tne com¬ 
merce clause of the Federal Constitution does 
not prevent a state from exercising exclusive 
control over manufacture.” 

Those who seem to consider that all powef should 
reside in the Federal Government urge that tjhe com¬ 
merce clause gives power to regulate the relation of 
employer and employee in production and rrjanufac- 
ture by codes approved by the President on the no¬ 
tion that such matters might “affect” interstate com¬ 
merce and might put some burden upon cohimerce 
which Congress had power to remove. Cases 
above referred to as dealing with the Recovery Act 
point out very clearly the shallowness of any such 
claim. 

Production and manufacture by the appellant do 
not affect interstate commerce in any such dirfect and 
substantial way as to permit Congress to override the 
Ninth and Tenth Amendments by provisions that it 
must abide by such requirements as are in Section 7 
of Title I of the National Industrial Recovery Act. 
In United States v. Gearhart, 104 C.C.H. paragraph 
7197, and other cases, it is pointed out that the mere 
reduction in the supply of a local produce}- to be 
shipped in interstate commerce is ordinarily an in¬ 
direct and remote obstruction over which Congress 
has not legislative power. 

In Kidd v. Pearson, 128 U. S. 1; 32 L. Ed. 346, 
the facts were that Kidd had been manufacturing 
distilled liquors in the State of Iowa and had been 
shipping them partly in intrastate and partly in inter¬ 
state commerce. The State of Iowa prohibited 


23 



further manufacture. Kidd claimed that to forbid 
him to manufacture had the direct effect of prevent¬ 
ing him from shipping in interstate commerce; that 
he would give assurance that none of the liquor 
manufactured by him would pass into the hands of 
anybody in Iowa; and that he had a right to ship it 
in interstate commerce. Proceedings were brought 
by Pearson to abate the distillery as a nuisance. The 
United States Supreme Court pointed out plainly 
that it was beyond the power of the Federal Govern¬ 
ment to insist that manufacture continue even though 
the cessation thereof would interfere with interstate 
commerce, and even though the manufacturer was 
willing and desirous to manufacture and so that he 
might ship in interstate commerce. In concluding 
its opinion the court said at 128 U. S. 26; 32 L. Ed. 
352:— 

“The police power of a State is as broad and 
plenary as its taxing power; and property within 
the State is subject to the operations of the 
former so long as it is within the regulating 
restrictions of the latter.” 

• 

The case stands for the proposition that the Federal 
Government is without power to remove an obstruc¬ 
tion in manufacture or to stimulate manufacture on 
the ground that the goods are to be shipped in inter¬ 
state commerce. The Federal Government has no 
control over manufacture; that control is exclusively 
in the States. 

In United Leather Workers v. Herbert Meisel, 
265 U. S. 457; 68 L. Ed. 1104, it was held that a 
conspiracy to prevent continued manufacture was 
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not a conspiracy against interstate commerce. The 
basis of the opinion was that obstruction to manu¬ 
facture was not a direct obstruction to interstate com¬ 
merce .and numerous cases holding that obstruction 
to production is not obstruction to interstate com¬ 
merce are cited in the opinion. Levering Garri- 
gues v. Morrin, 289 U. S. 103; 77 L. Ed. 1062, leads 
to a similar conclusion as to actions restricting local 
construction. The idea runs through these cases that 
the effects upon commerce of reduction of production 
are indirect and incidental so they do not become 
subject to Congressional action. 

In Field v. Barber Asphalt Co ., 194 U. S. 618, at 
623; 48 L. Ed. 1142, this thought is found expressed 
in the following words: 

“In this day of multiplied means of] inter¬ 
course between the States there is scarcely any 
contract which cannot, in a limited or remote 
degree, be said to affect interstate commerce. 
But it is only direct interference with the free¬ 
dom of such commerce that brings the case 
within the exclusive domain of Federal legisla¬ 
tion.” 

i 

i 

In Hopkins v. United States, 171 U. S. 578 at 594; 
43 L. Ed. 290, the Supreme Court said: 

“An agreement may in a variety of way^ affect 
interstate commerce just as State legislation may, 
and yet, like it, be entirely valid because the 
interference produced by the agreement or by 
the legislation, is not direct.” 
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This was a recognition that an indirect affecting of 
interstate commerce does not come within the realm 
of Congressional action. 

It is true that there are cases in which certain 
things which standing alone would normally be 
purely local have been held to be subject to Congres¬ 
sional regulation under the commerce clause, because 
they involved blended interstate and intrastate com¬ 
merce, operations of instrumentalities used in com¬ 
mon for intrastate and interstate railroad carriage 
and conspiracy to obstruct interstate commerce 
effectuated in part by local acts. As to whether par¬ 
ticular transactions of such nature “directly” or “in¬ 
directly” affect interstate commerce is sometimes a 
difficult question, but it is unnecessary to resort to 
analogy, speculation or differentiation as to the pre¬ 
cise lines which mark where “indirect” affecting of 
commerce leaves off and “direct” affecting begins 
where the attempted regulation is of manufacture 
and production. The Supreme Court has ruled as 
to restrictions on manufacture, that it is only when 
the intent or necessary effect is to enable those pre¬ 
venting the manufacture to monopolize the supply, 
control its price or to discriminate as between would- 
be purchasers, that the interference with manufac¬ 
ture can be said “directly” to burden interstate 
commerce. 

United Leather Workers v. Herbert (supra.) 

Two late cases, Federal Compress & W. Co. v. 
McLean, 291 U. S. 17; 78 L. Ed. 622, and Chassoniol 
v. Greenwood, 291 U. S. 584; 78 L. Ed. 1004, involv¬ 
ed taxes under State power and it was alleged that 
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they interfered with interstate commerce. The con¬ 
tention was not sustained. In Federal Compress & 
IV. Co. v. McLean, supra, at 22 the court said, of the 
privilege tax involved: 

“Here the privilege tax is exercised before 
interstate commerce begins, hence the bufden of 
the tax upon the commerce is too indirect and 
remote to transgress constitutional limitation, 
(citing Nashville & St. L. R. Co. v. Wallace, 
288 U. S. 249; 77 L. Ed. 730; 53 Sup. <+t. 345, 
87 A. L. R. 1191). The case, therefore,! stands 
on a footing different from those in which local 
regulations in the business of purchasing a com¬ 
modity within and shipping it without the State 
have been deemed to impede or embarrass inter¬ 
state commerce in those commodities.” 

i 

and in Chassoniol v. Greenwood, 291 U. S. 587, it 
was said: 

“But each step prior to the sale and shjpment 
is a transaction local to Mississippi, a transaction 
in intrastate commerce. Hence those engaged in 
performing any such local function may fce sub¬ 
jected to an occupation tax, just as the property 
used, or processed, by them may be subjected to 

a property tax.” 

■ 

By analagous reasoning it may be said that every¬ 
thing mentioned in Section 7 of the statute (and the 
codes including the provisions of Section 7, by re¬ 
quirement of Title I of the Act), are steps to be taken 
before interstate commerce begins. For thd same 
reason that the taxes in these cases were too indirect 
and remote to transgress constitutional limitations on 
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state action, so are all of the things mentioned in 
Section 7 of the statute too remote to come within the 
power of Congress to regulate commerce. 

In another particular the Code of the Iron and 
Steel Industry regulates production by restricting the 
initiation of the construction of any new blast furn¬ 
aces, or open-hearth or Bessemer steel capacity. This 
is also a local matter, Congressional regulation of 
which is subject to all the objections pointed out in 
the above cases. 

Since the Recovery Act undertakes to govern 
these local matters reserved to the States and the 
people by the Ninth and Tenth Amendments, and 
the codes do the same, it is apparent that they and 
the Executive Order which tries to enforce them in 
Government contracts or even in participation in 
bids on contracts for materials to go into roads in 
New Jersey, which would never have to be shipped 
out of the State, are clear efforts to coerce the appel¬ 
lant and other similarly situated, into agreeing to 
what the Federal Government wants them to, in re¬ 
spect of local matters not within the power and 
province of the Federal Government. 

In view of that manifest purpose, the applicable 
law is that laid down in Hammer v. Dagenhart, 247 
U. S. 251; Bailey v. Drexel Furniture Co., 259 U. S. 
20; 66 L. Ed. 817, and Hill v. Wallace, 259 U. S. 44; 
66 L. Ed. 822, namely, that where a Federal law 
shows on its face that its purpose is to coerce parties 
in a State to act as Congress wishes them to act in 
respect of matters completely the business of the State 
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Government, it will be deemed that there is ^n un¬ 
constitutional violation of the Ninth and Tenth 
Amendments. 

The fact that Title III of the statute has some 
provisions to the effect that the invalidity of a part 
shall not invalidate the other parts is not enojigh to 
save any part of Title I of the Recovery Act. Title 
I requires that Section 7 and Section 10 be put in 
every code. The provisions of Section 7 and Sjection 
10 are not independent provisions but are of the very 
heart and substance of the entire program of Title I. 
Without these provisions Title I of the statute would 
be an entirely different enactment from thp one 
passed by Congress. In fact Congress has distinctly 
said that all codes shall contain provisions whi^h are 
unconstitutional because beyond the power of Con¬ 
gress and so has said that it authorizes no codes pnless 
they contain those unconstitutional provisions. I The 
principle that a separable part of an unconstitutional 
statute may be rejected and the rest preserved and en¬ 
forced cannot apply where the elimination of the un¬ 
constitutional part results in leaving a statute which 


frustrates the legislative purpose in passing th^ law. 
We think this so fundamental that the citation of no 
authority is necessary. Cases are collected in the 
U. S. Sup. Crt. Rep. Digest, under Statutes, p^r. 40 
and in 59 C. J. page 647, section 207. 

The line of separability or cleavage is not vfithin 
Title I, but is between Title I and Title II. In other 
words, the invalidity of Title I might not destroy 
Title II of the Act. The separability of Title t and 
Title II will be further discussed at a subsequent part 
of th is brief. 
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It is to be noted in regard to the Employers Lia¬ 
bility case,! 207 U. S. 463; 52 L. Ed. 297, that the 
matter found not to be within the power of the Con¬ 
gress to regulate was the relation of employer and 
employee in intrastate commerce. Much more is 
Congress without power to regulate manufacturing 
or production, which is never commerce and is 
never interstate. The cases are direct authority upon 
the question now before the court and must inevit¬ 
ably lead to the conclusion that an injunction should 
have issuedias prayed in the Bill, and that the decree 
should be reversed. 


POINT III 

Title I of the National Industrial Recovery 
Act Provides for Unconstitutional Delegation 
of the Legislative Powers Given to Congress by 
the Constitution and the Codes Involved in 
This Case and the Actions of the Defendants 
in Attempting to Enforce Title I of Said 
Statute and Said Codes Are Unconstitutional 
as Amounting to the Exercise of Legislative 
Powers by Others Than Congress. 

Article 1, Section 1, of the United States Constitu¬ 
tion provides: “All legislative powers herein granted 
shall be vested in a Congress of the United States.” 
How the National Industrial Recovery Act and the 
codes fit in with this constitutional clause is so well 
stated in the opinion by Judge Fake in the United 
States District Court for the District of New Jersey, 
in The Acme, Inc. v. Harlan Besson, United States 
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District Attorney for the District of New Jersey, 
(104 C.C.H. par. 7319) that we quote at length from 
that opinion on this subject. 

I 

“The Recovery Act provides that industrial 
groups made up of individuals, holding no 
official position under the government and under 
no oath of office, may assemble and initiatp legis¬ 
lation having binding effect upon all, providing 
the codes thus evolved do not (1) “impose in¬ 
equitable restrictions on admission to member¬ 
ship therein, and are truly representative of such 
trades or industries * * and (2) “ * * * 
are not designed to promote monopolies o|r elim¬ 
inate or oppress small enterprises and will tend 
to effectuate the policy of this title,” and receive 
executive approval. There are other provisos 
or limitations, but they are not material fcjr pres¬ 
ent purposes. Our purpose here is me|rely to 
outline the procedure. Here, then, we find a 
system for the initiation of legislation recognized 
by law, wherein the voice of the majority of 
those directly financially interested dictates a 
code or body of laws to become binding directly 
upon the parties defined therein, and indirectly 
upon the entire populace whether they assent 
thereto or not, and whether they be cjirectly 
interested financially therein or not. Ur(der it, 
our population is divided into industrial classes 
with no representation required for odtsidera 
unless it be the President or his representatives- 
The speed with which such codes became the 
law of the land has placed a burden up|on the 
Chief Executive and his officers, transcending 
anything of the kind ever heretofore attempted. 
The executive department was called upon to 
review all things and know all things in the 
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myriad ramifications of our entire complex 
economic system before intelligent approval 
could be exercised. 

Can it be that such is what the framers of the 
Constitution intended might ensue when they 
said in Article 1, Section 1 of the Constitution: 

All legislative powers herein granted shall be 
vested in a Congress of the United States, * * *”? 
True, under this section the courts have hereto¬ 
fore approved limited and closely defined dele¬ 
gations of legislative power, but never, we think, 
to such a broad extent as to include the entire 
province of federal and state power over indus¬ 
try, trade, commerce, and the other “steps of the 
economic process” as here attempted. 

Since practically all constructive legislation 
either affects one’s liberty or his property, and 
oft times both, it was intended under our con¬ 
stitutional system that legislative enactments 
would not be inflicted upon our people save only 
in the orderly procedure of parliamentary action 
through two Houses, a procedure contemplating 
action in the open, under public scrutiny, sub¬ 
ject to public discussion and public hearings. 
Not a system under which thousands of hearings, 
in divers places of congregation, might at one 
time be held without fair and adequate notice, 
whenever self interest might prompt an organ¬ 
ized effort at codified prohibitions. Under the 
latter procedure, the humble citizen is hopelessly 
overwhelmed and never effectively represented. 
Such government savors much of special privi¬ 
lege. It cannot be recognized as that representa¬ 
tive form of government which the Constitution 
authorizes. It may be urged that such gather¬ 
ings were informal and of such nature as always 
to be permissible, and their action is merely ad- 
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visory to the Chief Executive. This j may be 
partly true, but only partly so, since th^ Recov¬ 
ery Act expressly authorizes and recognizes such 
gatherings, furnishes them with government as¬ 
sistants from the executive department, and 
clothes them with a dignity and a power which 
the Sherman Anti-Trust Act and the la{w relat¬ 
ing to monopolies never would have ; counte¬ 
nanced. ! 


Such a system as that contemplated urjder the 
Recovery Act, when added to the congressional 
power to initiate and enact legislation, furnishes 
us at once with two separate and distinct govern¬ 
ments to be supported by our people within the 
federal system. The one under the authorized 
constitutional or civic system, and the other 
through the economic code and code authority 
system, the latter requiring a new andj novel 
bureaucratic or institutional organization! for its 
enforcement, in which the liberties and the 
property of our citizens may be all too lightly 
dealt with on the theory of a specially privileged 
democracy in the sphere of economics. It is by 
such devious methods and artful devices that the 
freedom and property of our people, whijch are 
safeguarded by the Bill of Rights, may be placed 
in jeopardy. j 

In Hampton & Co. v. U. 5., 276 U. S. |394 at 
page 406, the late Mr. Chief Justice T^ft, in 
dealing with a question as to the lawful delega¬ 
tion of legislative power, said: “It is a breach 
of the National fundamental law if Congress 
gives up its legislative power and transfers it to 
the President * * In this same opinion 


opinion 

he cites the rule announced in Cincinnati, JVilm- 
ington and Zanesville Railroad Co. v. Commis¬ 
sioners , 1 Ohio St., 77, 88 as follows: “The true 
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distinction, therefore, is, between the delegation 
of power to make the law, which necessarily in¬ 
volves a discretion as to what it shall be, and 
conferring an authoritv or discretion as to its 
executioh, to be exercised under and in pursu¬ 
ance of the law. The first cannot be done; to the 
latter no valid objection can be made.” 

With this rule in mind we turn to the Recov¬ 
ery Act and find that by its terms in Section 2, 
the President, “To effectuate the policy of this 
title” (which title has been held ineffective in 
Panama Refining Co. v. Ryan, supra ) is “au¬ 
thorized to * * * accept and utilize” the 

services of individuals and agencies “as he may 
find necessary.” This places no limitation what¬ 
ever upon the Executive. In the same section 
in (b), we find that the President “may estab¬ 
lish an industrial planning and research agency 
to aid in carrying out his functions under this 
title.” Here, it should be noted there is no com¬ 
pulsion about the matter. Hence, it affords no 
limitation, sets up no fact finding body, and 
leaves the Executive free. Again, in paragraph 
(c) of Section 6, we find that “Upon the request 
of the President, the Federal Trade Commission 
shall make such investigations as may be neces¬ 
sary * * * to carry out the provisions of this 
title * i * Here, there is no requirement 
that theiTrade Commission must be resorted to, 
and again the Executive is left free to act. 

In Hampton Co. v. U. S. supra, it was 
found that the President’s power to increase and 
decrease duties was not intended to be absolute 
under the Act then under consideration. That 
the Congress had defined its intent, in providing 
that investigations be made by the Tariff Com¬ 
mission and contained the following limitation: 
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“No proclamation shall be issued unjler this 
section until such investigation shall have been 
made.” We find no such limitation in the Re¬ 
cove rv Act. 

j 

Referring now to Section 3, paragraph (a) of 
the Recovery Act, we note that “The President 
may, as a condition of his approval of ^ny such 
code, impose such conditions (including Require¬ 
ments for the making of reports and the 'keeping 
of accounts) for the protection of consumers, 
competitors, employees, and others, andj in fur¬ 
therance of the public interest, and many provide 
such exceptions to and exemptions from the pro¬ 
visions of such code, as the President in his dis¬ 
cretion deems necessary to effectuate the policy 
herein declared. 

Then, in Section 10 (b) we find the following: 
“The President may from time to time cincel or 
modify any order, approval, license, i[ule, or 
regulation issued under this title; and each 
agreement, code of fair competition, or license 
approved, prescribed, or issued under this title 
shall contain an express provision to that effect.” 

Certainly, no reasonable limitations and no 
sufficient definitions of power are found in the 
foregoing language. It is all very broad and 
general. The Declaration of Policy setj out in 
Section 1 cannot aid us. Its reiteration here 
gives it no greater force than standing alone. 

We can arrive at no other conclusion thjan that 
the Recovery Act is unconstitutional because it 
attempts an unlawful delegation of legislative 
authority. 

In the language quoted, Judge Fake so alj>ly and 
accurately exposed the unconstitutional delegation of 
legislative power that it would perhaps suffic^ to rest 
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the argument on this point upon his opinion. It is 
preferred, however, to subject each of the sections of 
Title I of the Act to the tests laid down by the Su¬ 
preme Court bv which to determine if there is an un¬ 
constitutional delegation. The gist of the tests, as 
laid down in Panama Refining Co. v. Ryan, et af 79 
L. Ed. Advance Sheets 5, page 223, and other cases, 
is that to determine if the enactment under attack is 
constitutional it becomes necessary to look to the 
statute under which it is claimed action was taken 
to see whether Congress has declared a policy with 
respect to the subject involved; whether the Congress 
has set up a standard for action by the President or 
other administrative officer, and whether the Con¬ 
gress has required any finding by the President in 
the exercise of the authority given. If any of these 
inquiries is answered in the negative, the statute 
makes an unconstitutional delegation of legislative 
power. 

We will now examine Title I of the National In¬ 
dustrial Recoverv Act in order to determine what 
Congress hasi legislated and what legislative func¬ 
tions Congress has attempted to delegate. Legisla¬ 
tion consists in prescribing a rule of conduct, that is, 
in prescribing what shall and what shall not be done. 
In so far as Congress lays down a rule of conduct 
Congress legislates; in so far as Congress fails to lay 
down a rule of conduct Congress fails to legislate. 
In so far as Congress attempts to leave to others the 
power to prescribe rules of conduct, that is, to pre¬ 
scribe what shall and what shall not be done. Con¬ 
gress attempts to delegate its legislative function. We 


36 


first examine Title I to see whether Congress hjas leg¬ 
islated that there should be codes. This examination 
will disclose that Congress has not so legislated. All 
Congress has done is to attempt to delegate |to the 
President and to others the legislative power |of de¬ 
termining whether or not there shall be codes. 

Neither Section 1 nor Section 2 mentions codes. 

Section 3 (a) mentions codes but makes th^ir ex¬ 
istence depend upon the will and judgment of two 
parties other than Congress. One party is th^ trade 
group. Congress has not said that the trade group 
shall apply for a code. The trade group is left free 
to determine whether to apply or not-to apply and by 
the same token to determine whether or not there 
shall be a code. The second party is the President. 
He, in turn, is left free to determine whether or not 
there shall be a code. Section 3 (a) says the Presi¬ 
dent may approve a code. It does not say h^ shall 
approve a code. Thus Section 3 (a) leaves it, in 
turn, to the President to legislate as to whether or not 
there shall be a code. It is true that Section 3 (a) 
says that if the trade group legislate the terras of a 
proposed code and apply for it and if the President 
legislate by approving a code he can only dd so in 
case he finds certain facts to exist or not to exist But 
this is a mere limitation placed by Congress on legis¬ 
lation to be carried on by trade groups and the Presi¬ 
dent if they see fit. 

Neither Section 3 (b) nor 3 (c) says that there 
shall be a code. 

Section 3 (d) does not say that there shall^ be a 
code; it leaves it to the President to say whether or 
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not there shfall be a code; that is to lay down the rule 
of conduct; that is to legislate. 

Section 3 (e) does not say that there shall be a 
code; all it says is that if there is a code and if the 
President finds certain facts he shall direct that cer¬ 
tain things be done. Here Congress has legislated as 
to imports but Congress has not legislated as to the 
existence or non-existence of a code. 

Section 4 (a) does not say that there shall be a 
code. It deals with voluntary agreements. If no one 
volunteers there will be no agreements. If someone 
volunteers then the President is “authorized” to enter 
into or approve the agreement “if in his judgment 
such agreements will aid in effectuating the policy of 
this title.” In other words, the President is to legis¬ 
late as to the validity or invalidity of the agreement 
and his only guide is the policy of this title, which 
Panama Refining Co. v. Ryan, et el {supra) held is 
not a sufficient standard. 

Section 4 (b) : This is the licensing provision. It 
had expired, by its own limitation, before this suit 
was started. The President may, on finding certain 
facts and on “finding” another thing which is not a 
matter of fact but is a matter of judgment, namely, 
that it is “essential,” license business enterprises. It is 
a legislative function to determine whether a thing 
is or is not essential. The Congress must define what 
is essential. 

Not one of the remaining sections (5, 6, 7, 8, 9 and 
10) contain any congressional declarations that there 
shall be codes; that depends upon legislation by pri¬ 
vate groups or by the President or by both. So an 
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examination of Title I of the Act demonstrates that 
Congress has not legislated that there shall codes 
but has attempted to delegate the legislative power to 
the President and to others. 

Having shown that the Congress has attempted to 
delegate to private individuals, or to the President, 
or to both, the legislative function of determining 
whether or not there shall be codes, our next inquiry 
is to see what, if any, limitations Congress ijas im¬ 
posed upon that delegated legislative power, i First, 
we will consider what the Congress has affirmatively 
stated shall be included in codes. Congress says 
(Section 7 (a)) that every code shall contain the 
following conditions. These conditions arq as to 
employer-employee relationship and as hafe been 
demonstrated in preceding points of this brief, are 
conditions beyond the power of Congress to ijmpose. 

The only other enactment by Congress requiring 
the insertion of specific provisions in a code will be 
found in Section 10 (b). It is to the effect that every 
code shall contain an express provision that th^ Presi¬ 
dent, may, from time to time, cancel or modify the 
codes. This, in itself, contains a further delegation 
of legislative power. The power tp repeal and the 
power to amend a law are legislative powers! This 
section reserves to the President the power tc^ repeal 
or the power to amend codes which it is claimed are 
the law of the land. It is true that Congress may 
repeal or amend the law and make that repeal or 
amendment depend upon the occurrence of an event 
certain but that is not what Congress has done in Sec¬ 
tion 10 (b). Congress has not legislated for the re- 
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peal or amendment of a code; it has delegated such 
power to the President and has conditioned the oper¬ 
ation of the power upon the occurrence of no certain 
event. The President is to cancel or modify as he 
sees fit. The effect of the provisions of Section 7 (a) 
and 10 (b) is to say to the President you can have any 
kind of a code which you think advisable provided 
only that it must be an unconstitutional code in that 
it attempts, by virtue of federal authority, to regulate 
matters not within federal power. 

By examination of Title I thus far made, we have 
shown that Congress did not legislate as to whether 
or not there should be a code. We have further 
shown that Congress did legislate that certain labor 
provisions and certain powers of repeal and amend¬ 
ment should be included in codes if anv such there 

j 

were. 

We now proceed to examine Title I in order to de¬ 
termine whether from it there can be deduced any 
standard or criterion as to what provisions (other 
than those above mentioned) shall go into or be 
allowed to remain in a code. The Supreme Court, 
in Panama Refining Co. v. Ryan, et al {supra) page 
230 says as to Section 1 :— 

“It is manifest that this broad outline is simply 
an introduction of the act, leaving the legislative 
policy as to particular subjects to be declared 
and defined, if at all, by the subsequent sections.” 

The Supreme Court having fully reviewed this sec¬ 
tion we refer to that opinion. 

Section 2 evidences no standard or criterion. 

Section 3 (a) describes the code as “a code of fair 
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competition.” It provides that such code may only be 
presented by a group imposing no inequitable re¬ 
strictions on admission to membership and truly rep¬ 
resentative of the industry. It provides that thejcodes 
shall not be designed to promote monopolies j or to 
eliminate or oppress small enterprises and will not 
operate to discriminate against them and wil} tend 
to effectuate the policy of this title. Section j3 (a) 
further provides that such code shall not permit mo¬ 
nopolies or monopolistic practices. It furthej pro¬ 
vides that the President may, as a condition of his ap¬ 
proval, impose such conditions for the protection of 
consumers, employees and others and in furtherance 
of the public interest as the President, in his dis¬ 
cretion, deems necessary to effectuate the policy 
herein declared. It further provides that the Presi¬ 
dent may make such exceptions and exemptions from 
the provisions of the code as the President, jn his 
discretion, deems necessary to effectuate the policy 
herein declared. 

It is submitted that Section 3 (a) sets up no cri¬ 
terion or standard as to what shall be included in a 
code. It merely states that the code shall not include 
provisions promoting or permitting monopolies or 
monopolistic practices or eliminating, oppressing or 
discriminating against small industries. Theie are 
things which may not be included. Nothing is said 
as to the nature of those things which are to be in¬ 
cluded. The code is described as a code of fair com¬ 
petition but there is no definition as to what is to 
constitute a code of fair competition. 
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As was said in U. S. v. National Garment Co. et al, 
decided March 9, 1935, in the District Court of the 
United States for the Eastern Division of the East¬ 
ern District of Missouri No. 11203 (not officially re¬ 
ported) 104 C.C.H. par. 7320: 

“For the power was delegated in terms limited 
only to whatever should be in the Presidential 
discretion deemed meet to effectuate the things 
set out in the first section of the act, to wit, the 
policy.” 

The Supreme Court of the United States has already 
said that the first section is ineffective as a statement 
of standards or criteria. 

Section 3 (b) states that the provisions of an ap¬ 
proved code u shall be the standard of fair competi¬ 
tion for the trade,” and that any violation shall be 
deemed an unfair method of competition within the 
meaning of the Federal Trade Commission Act. 

Any suggestion that a standard for the codes was 
set up by the words “of fair competition” in this 
section is futile. Standing alone the term “fair com¬ 
petition” might have had a legal significance and 
been open to the construction that it signified that 
which, under the law, had theretofore not been 
deemed unfair competition. If the words had stood 
alone there might have been some semblance of a 
standard set up. But the words are not used alone. 
In the very same section in which they are used. Sec¬ 
tion 3 (a) there is a proviso which extends to the 
President the unlimited discretion of including any 
exceptions, exemptions and other provisions as he 
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sees fit Consequently, Section 3, as a wh|ole, pro¬ 
vides not merely for a code of fair competition as fair 
competition had theretofore been understood! but such 
other or different things as the President feelp proper. 
Likewise the idea that the term “fair competition” 
as so used meant the standard of fair competition 
as that term then signified in law is negatived by the 
fact that Section 3 (b) provides that any viofation of 
these new kind of standards to be set up shall be 
deemed an unfair method of competition within the 
meaning of the Federal Trade Commission Act. 
Furthermore, Section 5 provides that any action com¬ 
plying with the provisions contained in a code shall 
be exempt from the provisions of the antitrust laws 
and certainly provisions in violation of the Antitrust 
laws were not fair competition in the legal signifi¬ 
cance of that expression prior to the enactment of the 
Recovery Act. The practical construction wliich was 
placed upon the term “fair competition” by the 
framers of the codes involved in this case whjen they 
submitted them, and the President when he approved 
them, shows that the theretofore existing significance 
of fair competition was abandoned. Both the codes 
contain provisions for basing points which contra¬ 
vene the “Pittsburg Plus” case in which the federal 
Trade Commission held the basing point syitem to 
be an illegal discrimination and unfair method of 
competition. The President is further givep unre¬ 
stricted discretion, outside and beyond the sc^ope of 
unfair competition as theretofore understood,iby the 
provisions of Section 10 (b) which gives him un¬ 
limited power to cancel or modify a code in ai^y way 
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he sees fit, and Section 7 (a) whereby the President 
is likewise given unlimited discretion to put in a code 
“other conditions of employment approved or pre¬ 
scribed by the President.” 

An examination of the remaining sections of Title 
I will show’ that they contain no statement which, 
even by the most ingenious and diligent construction, 
will supply a criterion. The entire title permits 
such a breadth of authorized action as essentially 
to commit to:the President the functions of a legisla¬ 
tor rather than those of an executive or administrative 
officer executing a declared legislative policy. 
Panama Refining Co. v. Ryan et al (supra) at page 

231. 

Especially vicious as a delegation of legislative 
power is the provision of Section 3 (f) which pur¬ 
ports to make violation of the codes and the so-called 
standards of; competition not yet prescribed by 
Congress, but to be prescribed by the codes submitted 
by one’s competitors, a misdemeanor. The paragraph 
reads as follows: 

“(f). When a code of fair competition has 
been approved or prescribed by the President 
under this title, any violation of any provision 
thereof in any transaction in or affecting inter¬ 
state or foreign commerce shall be a misde¬ 
meanor and on conviction thereof an offender 
shall be fined not more than $500 for each 
offense, and each day such violation continues 
shall be deemed a separate offense.” 

This simply means that something not specified by 
Congress but w’hich is to be specified by the indi- 
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viduals who draft and submit a code shall De a mis¬ 
demeanor. That the power to define crimes ifc a legis¬ 
lative power, see United States v. Eaton, 1^4 U. S. 
688, 36 L. Ed. 591. Furthermore, even the Attorney 
General of the United States recognized this rule in 
his opinion under date of 6/21/34 where he said 
“Penalties are purely the creatures of the legislature. 
They cannot be created by Judicial implication but 
must be expressly imposed by statute. 104 C. E. 
paragraph 7211. 

It has been held that where a law undertakes to 
make violation a crime it must not be indefinite and 
uncertain, but must afford a valid definition of the 
crime and itself fix an ascertainable standard of guilt. 

U. S. v. L. Cohen Grocery Co. 255 U. S. 81; 65 
L. Ed. 516; 

U. S. v. Brewer, 139 U. S. 278; 35 L. Ed. 190; 

Connelly v. General Construction Co. 269 U. S. 
285; 70 L. Ed. 422. 

1 

In view of these rules the provisions in the Re¬ 
covery Act which says that violation of sorpe code 
not then in existence shall be a misdemeanor,jviolates 
Article I, Section 1 of the Constitution which says 
that all legislative power shall be in the Congress. 

Another provision substantiating this poinj: is Sec¬ 
tion 10 (b) which requires a provision to be inserted 
in all codes allowing the President to change the 
terms of the code, and that a provision to thpt effect 
must be in all codes. In other words, the ^ct pur¬ 
ports to give the President power at any time to 
change the codes which are supposed to be the stand- 
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ard of fair competition and thereby set up some new 
misdemeanors. Nobody could tell from looking at 
the statute what provisions as to so-called fair prac¬ 
tice were to be included in the codes involved in this 
case, and nobody could tell from the statute what 
offenses may be created if the President acts under 
Section 10 (b) and changes the codes and their so- 
called standards of competition. Obviously the 
statute did npt in itself define the crime and by the 
same token it left the performance of that legislative 
act to the President. In so doing it failed to meet the 
test of constitutionality laid down by the cases men¬ 
tioned and amounts to unconstitutional delegation of 
legislative power. 

That there is such illegal delegation is further em¬ 
phasized when we remember the procedure whereby 
laws are passed and the procedure whereby codes are 
adopted. When an Act of Congress is passed it first 
has to go through the Congress in a definite form and 
then be approved by the President. Likewise when 
a code is to be adopted, it first is to be drafted and 
considered and agreed to by the parties submitting it 
and then it goes to the President who, if he approves, 
so indicates just the same as he does when a Bill by 
Congress has been submitted to him. Can there be 
any doubt that the statute which authorizes any such 
performance is delegating legislative power? 

Another thing in this delegation of power phase of 
the codes, is the fact that the codes applicable here 
go so far as to delegate that legislative power to the 
Directors of the American Iron and Steel Institute, 
a New York membership corporation and the Con- 
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Crete Reinforcing Steel Institute, an Illinois] corpor¬ 
ation, not for profit. Thus we see that this legislative 
authority is passed from the hands of the (jongress 
of the United States into the Directors (j>f these 
private concerns, Directors in whose selection the 
United States has no voice. We see nothing in the 
Recovery Act which authorizes the handing out of 
any part of the national sovereignty to a4y such 
private hands. The specious phrase “Self-([rovern- 
ment for Industry” simply means that the pdnver to 
make laws for their competitors is vested in the hands 
of a Board of Directors of an Institute in whiich the 

i 

controlling voice and vote must inevitably be the 
larger units. Placing the power to make laws for 
their competitors into such private hands is an un¬ 
constitutional delegation of the legislative power. 

That the attempted delegation of the power in such 
hands is no mere theory is manifested from a reading 
of the codes referred to in the Bill. They both con¬ 
tain numerous provisions in which there has bpen an 
attempted exercise of legislative powers. Among the 
pretentions of the codes the following are soijne in¬ 
stances. 

The Code for the Iron and Steel Industry by 
Article VII and by Article XI, Section 5, pretends 
to legislate with respect to the classification of prod¬ 
ucts and to prescribe a scheme of price fixing and 
terms of payment. 

By Article VII it pretends to legislate that certain 
things shall be unfair practices and particularly in 
paragraph 9 of Schedule H it pretends to legislate 
that the Board of Directors shall have the po'wfer to 
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define and set up such new things as they may con¬ 
sider unfair practices and thereby make violation a 
misdemeanor. 

Article IX pretends to legislate that the Code Au¬ 
thority shall have visitation and inquisitorial powers 
over the industry. 

Article X contains numerous assumption of legis¬ 
lative power as to penalties and damages. Thus by 
Section 2 it legislates a penalty of $10.00 a ton for 
certain violations of code provisions, authority for 
which provisions no where appears in Title I of the 
Industrial Recovery Act. By Section 3 of that arti¬ 
cle judicial power is legislated to the Board of Direc¬ 
tors to assess: damages. By Section 4 of that article 
there is legislation as to the disposition of money to 
be taken without warrant of law. By Section 5 there 
is a provision which pretends to legislate that mem¬ 
bers of the industry must assign rights to the treas¬ 
urer of the American Iron and Steel Institute as an 
individual. By Section 6 there is a pretended legis¬ 
lation that the Board of Directors may remit and 
waive penalties. In other words, although the statute 
says that violation of code provisions shall be misde¬ 
meanors this provision of the code pretends to legis¬ 
late that the Board of Directors shall have the power 
to do what in substance amounts to pardoning vio¬ 
lators and wipe out the consequences which the stat¬ 
ute pretends to say violations of the code shall entail. 

By Article XI, Section 2, the code legislates in sub¬ 
stance that units of the industry must agree to exempt 
the directors from liability 7 for actions, except wilful 
acts or omissions. Article XI, Section 4, legislates 
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that the code shall bind all members of the! industry 
and Section 5 of that article legislates that tjie Board 
of Directors shall have final decision of classification 
of products and code interpretations, thereby pre¬ 
tending to oust courts of jurisdiction over the inter¬ 
pretation of supposed laws. And we wisl} to note 
with respect to all these pretentions of pow^r which 
the code purports to legislate into the Board of Di¬ 
rectors, there is nothing in Title I of the Recovery 
Act which provides that there shall be such a thing 
as a Code Authority. 

In the case of Wilentz v. Crown Laundry ^Service, 
Inc., 116 N. J. Eq. page 40, at page 44, in speaking of 
Title I of the National Industrial Recovery Act, 
Vice Chancellor Bigelow says that it “fails to men¬ 
tion or provide for any Code Authority or similar 
body.” 

i 

The Code of the Reinforcing Materials Fabricat¬ 
ing Industry has substantially the same defects as the 
Steel Code and in addition pretends to legislate as to 
estimating bureaus and give them the rigjht and 
power to figure and fix prices. See Article YII. 

If the Recovery Act authorizes Executive Order 
6646 under the foregoing principles such authoriza¬ 
tion was an unconstitutional delegation of legislative 
power. In a later point we argue that the Act does 
not authorize Executive Order 6646. ! 




POINT IV 


Title I of the National Industrial Recovery 
Act and the Codes Purporting to be Adopted in 
Pursuance Thereof and the Actions of the 
Defendants in Attempting to Enforce Said 
Title I and Said Codes Are Unconstitutional 
and Void as Violating the Fourth Amendment 
Against Unlawful Searches and Seizures. 

As pointed out above. Section 3 (f) of Title I of 
the National Industrial Recovery Act provides in 
effect that when a code is approved by the President 
any violation thereof in any transaction in or affecting 
interstate commerce shall be a misdemeanor. 

The Steel Code in Article IX in respect of Re¬ 
ports and Statistics provides in effect that the Board 
of Directors may require each code member to fur¬ 
nish the Secretary with information concerning u the 
production, shipment, sales and unfilled orders of 
such member and the hours of labor, rates of pay and 
other conditions of employment at the plant or plants 
of such member and such other information as the 
Board of Directors shall deem necessary or proper in 
order to effectuate the purpose of the code and policy 
of Title I of the National Industrial Recovery Act.” 
It is to be observed that this provision places within 
the power of the Board of Directors the making of a 
construction not only as to the meaning of the code 
but as to the policy of the National Industrial Re¬ 
covery Act. The article of the code then proceeds to 
state that the Board of Directors may require the in¬ 
formation under oath and that failure of any member 


to promptly furnish the information shall constitute 
a violation of the code. Again it is to be bbserved 
that violations of a code are to be punished as misde¬ 
meanors. The article further proceeds to ^tate that 
all information shall be subject to checking|for pur¬ 
poses of verification “by an examination of t^ie books 
and accounts and records of such member] by any 
accountant or accountants or other person oij persons 
designated by the Board of Directors” and that such 
checking shall be made if required by the Directors. 

The effect of the acts of the defendants is to re¬ 
quire as a condition of bidding that the bidcjer shall 
consent in advance to such search and seizure at the 
behest of the Board of Directors of the Ajmerican 
Iron and Steel Institute, a private membership cor¬ 
poration of the State of New York. The|re is no 
obligation upon the Board of Directors to apply to 
any judicial or other officer for a warrant to make 
such search or seizure. In fact the Board issues its 
own warrant. If the Board has authority to issue 
such warrant it must have it by virtue of the sov¬ 
ereign power of the United States and yet the sover¬ 
eign power of the United States is distinctly limited 
by the provisions of the Fourth Amendment to the 
effect that no warrant shall issue but upon probable 
cause supported by oath or affirmation and describ¬ 
ing particularly the place to be searched knd the 
persons or things to be seized. 

It is obvious that any such provision as is contained 
in Article IX of the Steel Code is void. The Federal 
Government itself has no such unrestrained jight of 
inquisition, search and seizure. Since the Government 


itself has not that right it is obvious that it cannot be 
transferred to a private corporation. The difficulty 
here is similar to the difficulties above noted. An 
attempt to regulate matters not within the Federal 
power and by means forbidden to the Federal Gov¬ 
ernment. Yet in spite of this the defendants have laid 
it down as a condition of bidding and contracting that 
each bidder shall agree that the Federal Government 
has this power and that it has transferred it without 
any limitations or restraint to a private membership 
corporation of the State of New York and further¬ 
more has allowed the creation of a new crime against 
the United States, viz., failure to permit searches by 
the Directors of a New York membership 
corporation. 


POINT V 

Title I of the National Industrial Recovery 
Act and the Codes Purporting to be Adopted in 
Pursuance thereof and the Actions of the De¬ 
fendants in Attempting to Enforce Said Title I 
and Said Codes are Unconstitutional and Void 
as Depriving this Appellant of Liberty and 
Property without Due Process of Law in Vio¬ 
lation of the Fifth Amendment. 

It is fundamental that the appellant’s business is 
property. 

Louis K. Liggett Co. v. Baldridge , 278 U. S. 

105; 73 L. Ed. 204 Cases collected in U. S. Sup. 

Crt. Rep. Digests, Constitutional Law, Section 

530. 

Accordingly, the appellant has the right to follow 
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that business free from any restrictions except such 
as are imposed by valid action taken pursuant to a 
constitutional law. As was said in Yick Wp v. Hop¬ 
kins, 118 U. S. 356; 30 at 370; L. Ed. 220 s|t 226: 

i 

“When we consider the nature and theory of 
our institutions of Government, the Principles 
upon which they are supposed to rest, arjd review 
the history of their development, we jare con¬ 
strained to conclude that they do not mean to 
leave room for the play and action of purely 
personal and arbitrary power . . . And the 
law is the definition and limitation of power.” 

In this case, however, the defendants are Acting in 
concert to deny to the appellant access to a part of its 
accustomed market and their concerted action in that 
behalf is as objectionable a boycott and interference 
with the appellant’s business as was that mentioned in 
Gompers v. Buck Stove and Range Co., 2^1 U. S. 
418; 55 L. Ed. 797, unless they can point to some 
authorization pursuant to a valid regulatory statute 
which, as we show throughout this argument, they 
cannot do. 

One of the rights necessarily incident to th t appel¬ 
lant’s right to carry on business is the right to make 
contracts. Allgeyer v. Louisiana, 165 U. S. 578; 41 
L. Ed. 832. This right the Recovery Act, by Sec¬ 
tions 7 and 10, and other provisions, and tpe codes 
involved in this case, unduly and unconstitutionally 
restrict. 

By Section 10 of the Recovery Act every code is 
required to have in it a provision to give thq Presi¬ 
dent of the United States the right to cancel or 
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modify the codes at any time. This means that he 
could make the codes contain terms entirely different 
from those in them at any given time. In substance 
this is power to re-write the agreement one makes 
when he enters a code. By Executive Order No. 
6646 one is in substance compelled to agree to this 
provision. If he agrees to these provisions and joins 
a code he will be subject to a rule of law that by 
accepting the benefit of a statute and acting under it 
he waives any right of constitutional objection to it. 
This provision seeks to prohibit, burden and destroy 
rights guaranteed under the Constitution. A similar 
provision imposed by the State upon the right of a 
foreign corporation to do business in the State was 
held invalid in Terral v. Burke Construction Co., 
257 U. S. 529; 66 L. Ed. 352. In that case the State 
undertook to exact a waiver of a right to sue in the 
Federal Courts. Even though it was recognized 
that the State can make all reasonable regulations, 
one restricting the exercise of the constitutional right 
to sue in the Federal court was considered invalid. 
By analagous reasoning it should also be held that 
provisions in Title I of the Recovery Act, seeking to 
exact a waiver of constitutional rights, is contrary to 
the Fifth Amendment of the Federal Constitution 
forbidding the taking of property without due pro¬ 
cess of law. 

One of the cases recognizing that regulations re¬ 
quiring the waiver of constitutional rights as a con¬ 
dition of privileges is arbitrary and void is Frost v. 
Railroad Commission, 271 U. S. 583; 70 L. Ed. 1101, 
which declared that guarantees embedded in the 
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Constitution of the United States may noi thus be 
manipulated out of existence and there is no more 
reason to allow such rights to be manipulated out 
of existence by Congress or administrative!agencies 
of the United States. Restrictions on Statfe control 
of matters, the control of which is reserved to the 
States, cannot be imposed by Congress. ( Coyle v. 
Smith, 211 U. S. 559; 55 L. Ed. 853.) 

In another particular Title I of the Recovery Act 
violates property rights in violation of tlpe Fifth 
Amendment. In Adair v. United States, 2Q8 U. S. 
161, 172; 52 L. Ed. 436, 441, it was held !that the 
right of employer and employee to make ^ontracts 
concerning the terms of the employment w^s a part 
of that liberty and property guaranteed by the Fifth 
Amendment. In Coppage v. Kansas, 236 U. S. page 
1; 59 L. Ed. 441 it was also recognized that tpe things 
restricted by Section 7 of the Recovery Acj: were a 
part of the liberty and property beyond the bcope of 
legislative destruction under the Fourteenth Amend¬ 
ment. Since the restraint imposed on legislation by 
both of those due process clauses is the same 
(Heiner v. Donnan, 285 U. S. 312; 76 L. Ed. 772), 
it follows that the restriction on States recognized in 
Coppage v. Kansas, supra, is also a restriction on 
Congress and that the provisions of Section 7 of the 
Recovery Act are repugnant to the Fifth Amendment. 

Other cases which lay down the rules revealing the 
repugnancy of Section 7 to the Fifth Amendment are 
Atkins v. Childrens Hospital, 261 U. S. 525; 67 
L. Ed. 785, holding that a minimum wage l^w is an 
unconstitutional interference with liberty 9^ con- 
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tracts; and Charles Wold Packing Co. v. The Court 
of Industrial Relations, 262 U. S. 522; 67 L. Ed. 1103 
and also 267 U. S. 552, which lays down principles 
showing that the rules which Section 7 seeks to im¬ 
pose infringe property rights. While that case in¬ 
volved a State statute its reasoning necessarily applies 
to a Federal statute since the due process clauses of 
the Fifth and Fourteenth Amendments impose the 
same kinds of restraint. 

Hitchman Coal Co. v. Mitchell, 245 U. S. 229; 62 
L. Ed. 260, also declares that it is a part of the 
constitutional rights of personal liberty and private 
property for an employer to make non-membership 
in a union a condition of employment. Section 7 of 
the act forbids such a contract. 

Section 7 alone is enough to destroy the whole Title 
I of the Recovery Act and the whole program which 
Executive Order No. 6646 seeks to enforce. By 
their acts the defendants are seeking to impose the 
penalty of boycott upon the appellant and thereby 
coerce this appellant into waiving constitutional 
rights. Defendants are seeking to enforce an uncon¬ 
stitutional law. They should be enjoined from so 
doing. Furthermore, in all the particulars mentioned 
in paragraphs 31, 32 and 33 of the Bill, the pertinent 
codes, the National Industrial Recovery Act and the 
Executive Order No. 6646 respectively, take appel¬ 
lant’s liberty and property without due process of law 
and the actions of the defendants giving unwarranted 
force of law to them to deprive appellant of its 
market and right to bid, do the same. 
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POINT VI 

Executive Order 6646 is Invalid and Illegal 
for the Reasons Set Forth in Paragraphs 33 of 
the Bill and Defendants’ Acts are Without 
Justification in Law. I 

The thirty-third paragraph of the bill so specific¬ 
ally sets forth the particulars of invalidity that) it will 
be referred to in full on the argument. For present 
purposes it will suffice to say that the legal principles 
involved in all of the other points are likewise appli¬ 
cable to this point. 

In addition appellant raises the question of 
whether the Recovery Act contains provisions which 
authorized Executive Order 6646, or on the con¬ 
trary forbids the requirement of code compliance 
such as is set up by Executive Order 6646 and the 
acts of the defendants. In this connection t^ie ap¬ 
pellant urges as follows:— 

1. Title II does not authorize enforcement of 
code compliance by making compliance a con¬ 
dition of bidding and payment on any contracts, 
in fact Title II, by necessary implication, for¬ 
bids requirements of code compliance. 

2. Title I, by necessary implication, forbids 

other means of enforcement than those specific¬ 
ally provided by die Congress and so forbids de¬ 
fendants’ acts in making compliance with codes 
a condition of bidding and payment in respect of 
contracts. j 

3. The substance of the defendants’ acts is 
code enforcement; the shadow is regulation of 
the expenditure of government money; and it is 
the substance and not the shadow which deter- 
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mines the validity of the exercise of the power to 
make code compliance a condition of bidding 
and payment. 

Appellant, therefore, directs attention to the first 
proposition stated above, namely, that 

Title II Does not Authorize Enforcement of 
Code Compliance by Making Compliance a 
Condition of Bidding and Payment on any Con¬ 
tracts, in Fact Title II, by Necessary Implica¬ 
tion, Forbids Requirements of Code Compli¬ 
ance. 

Title II in no place mentions Title I. 

The only reference to anything contained in Title 
I is in Sec. 201 (d) which forbids new commitments 
for loans after the “emergency recognized by Sec. 1 
has ended.” 

The authority to make rules and regulations in re¬ 
spect of Title II is in Sec. 209, which reads as fol¬ 
lows :— 

“Sec. 209. The President is authorized to pre¬ 
scribe such rules and regulations as may be nec¬ 
essary to carry out the purposes of this title, and 
any violation of any such rule or regulation shall 
be punishable by fine of not to exceed $500 or 
imprisonment not to exceed six months, or both.” 

Concerning Sec. 209 it is to be noted:—(1) The 
Executive Order No. 6646 does not refer to Sec. 209, 
nor to Title II; it refers to Section 10 (a) which is 
in Title I of the National Industrial Recovery Act 
and which will be discussed below; (2) Sec. 209 re¬ 
fers to the purposes of Title II; it does not refer to 
the Act as a whole nor to Title I. 

The next inquiry is, what does Title II state to be 
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the purposes of Title II? It is not to be assunjied that 
the purposes of Title II include or are the ^ame as 
the purposes of Title I. 

Sec. 201 (a) refers to “the purposes of thi$ Title” 
(i.e. Title II) but does not define those purposes nor 
does Sec. 201 (b) nor 201 (c). Sec. 201 (dj limits 
the time of operation of “this title” and indicates that 
among the purposes are to make “loans or grants or 
enter upon new construction.” 

Sec. 202 provides for the preparation of (a) “com¬ 
prehensive program of public works” to include pub¬ 
lic highways, buildings, instrumentalities and facili¬ 
ties, (b) development and conservation of natural re¬ 
sources, water power, electrical energy, harbor im¬ 
provements and flood control, low cost housing, hos¬ 
pitals, etc. Here is no reference to codes; no refer¬ 
ence to Title I. 

Sec. 203 (a) “with a view to increasing employ¬ 
ment quickly” the President is authorized to (I) con¬ 
struct, finance or aid in the construction or financing 
of public works projects included in the program; 
and (2) to make grants to States, municipalities or 
other public bodies for projects not to exceed 30% 
of cost, provided, the State’s credit looks good; (3) 
to acquire land by purchase or condemnation; (4) to 
aid in financing railroads; (5) to aid the library of 
Congress. Here and in Sec. 203 (b), (c) and (d) is 
no mention of Title I nor of codes nor of the enforce- 

i 

ment thereof. ! 

Sec. 204 authorizes grants to State Highway De¬ 
partments “in an amount not less than $400,000^000.” 
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The section is extremely specific as to how the money 
is to be expended. Section 204 (a) reads as follows: 

“Seci 204 (a) For the purpose of providing 
for emergency construction of public highways 
and related projects, the President is authorized 
to make grants to the Highway Departments of 
the several states in an amount not less than 
$400,000,000, to be expended by such depart¬ 
ments in accordance with the provisions of the 
Federal Highway Act, approved November 9, 
1921, as amended and supplemented, except as 
provided in this title as follows.” (Italics in¬ 
serted.) 

The Federal Highway Act, as amended and sup¬ 
plemented, makes no reference to Title I of the Re¬ 
covery Act, nor to the codes nor to the enforcement 
thereof, nor does that which follows Sec. 204 in Title 
II. What follows provides for alterations in the re¬ 
quirements of the Highway Act. The only refer¬ 
ence to any matter which might have any relevancy 
to Title I or! the codes is in paragraph 204 (c) which 
reads:— 

“All i contracts involving the expenditure of 
such grants shall contain provisions establishing 
minimum rates of wages to be predetermined by 
the State Highway Department which con¬ 
tractors shall pay to skilled and unskilled labor 
and such minimum rates shall be stated in the 
invitation for bids and shall be included in pro¬ 
posals for bids for the work.” 

Section 206 (a) is the only other paragraph in Title 
II which has any possible relationship to the mat¬ 
ters provided in Title I. That section provides that 
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all contracts for construction projects and a|ll loans 
and grants, pursuant to this title, shall contain such 
provisions as are necessary to insure (1) no convict 
labor on the project; (2) no work more thaji thirty 
hours per week, if feasible, on the project, (3) all 
employees to be paid a reasonable wage to provide a 
standard of living in decency and comfort; (4) 
preference to be given to certain classes of workmen. 
The foregoing all applies to work on the project and 
not to the manufacture of materials going ijito the 
project. 

Section 209, quoted above, as to rules and fegula- 
tions, follows in due order. There is nothing! in any 
of the remaining sections of Title II which ma^es any 
reference to Title I or to any of the sections contained 
in Title I of this Act. It is to be noted, however, that 
many of the sections impose taxes but they do not ex¬ 
clude non-code members from the payment of taxes. 
The defendants’ acts amount to this—that the appel¬ 
lant must pay its share of the taxes but cannot s^ll any 
goods to be purchased with the tax money apd this 
result is produced in the very face of the provisions 
of Title II which state specifically the terms anjl con¬ 
ditions upon w T hich the money is to be spent and omit 
entirely to state any term or condition of compliance 
with or to make any reference to Title I of thi Act. 
Defendants cannot justify their acts by anything con¬ 
tained in Title II. In fact, Title II, be inevitable 
implication, forbids defendants’ acts. j 

Title I, by Necessary Implication, Forbids 
Other Means of Enforcement Than Those 
Specifically Provided by the Congress ai^d so 



Forbids Defendants’ Acts in Making Compli¬ 
ance with Codes A Condition of Bidding and 
Payment in Respect of Contracts. 

Attention is next directed to Title I of the act. 
The defendants are endeavoring to enforce compli¬ 
ance with codes purporting to have been adopted un¬ 
der that title. Let us examine the title to see if any 
possible legal basis exists for the defendants’ acts. 

Appellant submits that it has demonstrated that 
Title I of the Act is unconstitutional and void and so 
can furnish no basis for defendants’ acts; but appel¬ 
lant now goes further and points out that even if we 
assume that jTitie I of the Act is valid still it, by nec¬ 
essary implication, forbids the defendants’ acts. 

The primary question is as to enforcement. Title 
I, Sec. 3 (b) provides that violation of fair com¬ 
petition provisions in a code shall be deemed an un¬ 
fair method of competition in commerce within the 
meaning of, the Federal Trade Commission Act. 
Sec. 3 (c) is as follows:— 

“(c) The several District Courts of the United 
States are hereby invested with jurisdiction to 
prevent and restrain violations of any code of 
fair competition approved under this title; and 
it shall be the dutv of the several District At- 
torneys of the United States, in their respective 
districts, under the direction of the Attorney 
General, to institute proceedings in equity to 
prevent and restrain such violations.” 

Sec. 3(f) is as follows:— 

“(f) When a code of fair competition has 
been approved or prescribed by the President 
under this title, any violation of any provision 
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thereof in any transaction in or affectingj inter¬ 
state or foreign commerce shall be a fnisde- 
meanor and upon conviction thereof an offender 
shall be fined not more than $500 for eajch of¬ 
fense, and each day such violation continues 
shall be deemed a separate offense.” j 

Sec. 6 (c) is as follows:— | 

“(c) Upon the request of the President, the 
Federal Trade Commission shall make such in¬ 
vestigation as may be necessary to enable the 
President to carry out the provisions of thik title, 
and for such purposes the commission shall have 
all the powers vested in it with respect to in¬ 
vestigations under the Federal Trade Cohimis- 
sion Act, as amended.” 

Sec. 10 is as follows:— 


“Sec. 10 (a) The President is authorised to 
prescribe such rules and regulations as m^y be 
necessary to carry out the purposes of this title, 
and fees for licenses and for filing codes of fair 
competition and agreements, and any violation 
of any such rule or regulation shall be punish¬ 
able by fine of not to exceed $500, or imprison¬ 
ment for not to exceed six months, or botfl. 

(b) The President may from time to time can¬ 
cel or modify any order, approval, license, rule 


or regulation issued under this title; and 


each 


agreement, code of fair competition, or license 
approved, prescribed, or issued under this title 
shall contain an express provision to tha]t ef¬ 
fect.” 

The above quoted Sec. 10 (a) has been the sub¬ 
ject of an opinion of the Attorney General of the 
United States addressed to the President of the Uni¬ 
ted States, June 21, 1934. 104 C.C.H. Par. 7211. 

That opinion dealt with a proposed Executive Or- 
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der. The power to issue such Executive Order un- 
der authority of Sec. 10 (a) was the point upon 
which the Attorney General gave his opinion. In 
the course of that opinion after citing authorities, 
the Attorney General said:— 

“Viewing the matter in the light of the above 
considerations and the above-cited authorities, 

I am of the opinion that the President has no 
authority to impose civil penalties for viola¬ 
tions of codes and regulations, and that violators 
of such codes and regulations may not lawfully 
be punished in a manner other than that pro¬ 
vided by Congress in the National Industrial 
Recovery Act. It follows, of course, that the 
President has no power to delegate such author¬ 
ity to the Federal Alcohol Control Administra¬ 
tion and that the issuance of the proposed Exe¬ 
cutive Order would be unauthorized. 

I have also given consideration to the question 
of whether the National Industrial Recovery 
Act authorizes the President to compromise 
civil or criminal liability arising thereunder, 
and, in my opinion, it does not do so. I find 
nothing in the act which expressly or impliedly 
authorizes such action. Nearly all important 
laws contain provisions authorizing some execu¬ 
tive officer to establish regulations to carry out 
the purposes thereof, but it has never been held 
that the authority to establish regulations in¬ 
dues the authority to compromise liability aris¬ 
ing under such laws. As above indicated, the 
power to make regulations does not include the 
power to alter, amend, or add to a law.” 

The matter “above indicated” is in that opinion 
stated as follows by the Attorney General:— 


“The general power to make regulations to 
carry into effect any particular statute dcies not 
carry with it the power to create offenses or to 
assess penalties for violations of the Statute 
(United States v. Eaton, 144 U. S. 677) . An 
executive officer can not, by his regulation^, alter 
or amend a law. All he can do is regulate the 
mode of proceeding to carry into effect what 
Congress has enacted ( Morrill v. Jones, 106 
U. S. 466). Penalties are purely the creatures 
of the legislature. They cannot be created by 
judicial implication, but must be expressly im¬ 
posed by statute (25 C. J., sec. 73, p. 1179; The 
Board of Health v. The Pacific Mail Steamship 
Co. 1. Cal. 197; The Western Union Telegraph 
Co. v. Jones , 116 Ind. 361; Health Department 
v. Knoll, 70 N. Y. 530). 


Thus the Congress has provided three methods, 
and only three methods, of enforcing Title I, of the 
Recovery Act. The methods are by proceeding (1) 
before the Federal Trade Commission; (2) beiore a 
court of equity jurisdiction, and (3) a criminal pro¬ 
ceeding in the District Courts. These method^ give 
the alleged violator his day in court; they give due 
process of law; there is to be a hearing before the in¬ 
fliction of a penalty. The method adopted by the 
defendants is contrary to the opinion of the Attorney 
General. The method adopted by the defendants in 
imposing the penalty of boycott is without due process 
of law in that the penalty is imposed first aqd no 


vio- 


opportunity to be heard is given to an alleged 
lator. The only remedy which the appellant in this 
case has is to come into this court, not to defend 
against a charge but to ask this court to make th£ de- 
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fendants stop enforcing the penalty of boycott which 
is, to the degree to which it is effective, throttling the 
business breath of this appellant. The Congress 
has never authorized enforcement by boycott and if 
the Congress did attempt to authorize enforcement 
by that method such authorization would be void 
as denying due process of law. 

POINT VII 

The Facts Alleged by the Bill and Admitted 
by the Motion to Dismiss Entitled W. Ames & 
Company to an Injunction Against the De¬ 
fendants. 

The substance of the defendants’ acts is code en¬ 
forcement: The shadow is regulation of the expendi¬ 
ture of government money: and it is the substance 
and not the shadow which determines the validity of 
the exercise of the power to make Code compliance 
a condition of bidding and payment. 

It is idle to say that all that is done by the Execu¬ 
tive Order and defendants is to regulate the spending 
of government money. It is obvious that the sub¬ 
stance is code enforcement. This is just the situation 
referred to by Mr. Justice White when he said, as 
above quoted (215 U. S. 452, 470; 54 L. Ed. 280, 
288) that the inquiry should be 

“whether even although the order be in form 
within the delegated power, nevertheless it 
must be treated as not embraced therein be¬ 
cause the exertion of authority which is ques¬ 
tioned has been manifested in such an unreason¬ 
able manner as to cause it, in truth, to be within 
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the elementary rule that the substance apd not 
the shadow determines the validity of tlfe exer¬ 
cise of the power.” 

Title III of the Recovery Act, Sec. 303, foads as 
follows:— 

“Sec. 303. If any provision of this Act, or the 
application thereof to any person or circum¬ 
stances, is held invalid, the remainder of thje Act, 
and the application of such provision to other 
persons or circumstances, shall not be affected 
thereby.” 

Appellant has already shown that the unconstitu¬ 
tional provisions of Title I must, by mandate c\f that 
title, be carried into the codes and so vitiate them. 
Therefore, the various provisions of Title I aife not 
severable. Title I must stand or fall as an entirety. 
The point of cleavage is between Title I and Title 
II. The Congress, with extreme care, has separated 
the provisions of these two titles so that neither Would 
depend upon the other’s constitutional validity for 
its continued existence. Yet these defendants, ignor¬ 
ing the plain intent of Congress, have sought t<p im¬ 
port Title I into Title II whereby the only fesult 
would be the invalidation of Title II. Furtherrhore, 
the defendants have sought to use a means of enforce¬ 
ment not authorized in respect of Title I and can 
draw no authority from that title (whether it b$ un¬ 
constitutional or not) for their actions which have 
resulted in a boycott against this appellant. | 

The acts of the defendants should be enjoine4 be¬ 
cause not based on any constitutional authority nor 
upon any statute and because their acts directly vio¬ 
late constitutional limitations. i 
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CONCLUSION 


From the foregoing considerations there seems no 
escape from the conclusion the appellant is entitled 
to the injunction sought and the decree should be 
reversed. 
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In the United States Court of Appeals 
for the District of Columbia 

No. 6424 

W. Ames & Co., a Corporation of New Jersey, 

appellant 

v • | 

Henry A. Wallace, Secretary of Agriculture ; 
Harold L. Ickes, Secretary of the Interior and 
Federal Emergency Administrator of Public 
Works; and Thomas H. MacDonald, Chief of the 
Bureau of Public Roads of the United States 
Department of Agriculture 

BRIEF FOR APPELLEES 

STATEMENT 

This case is here on appeal from a final decree 
entered February 6,1935, by the Supreme Coprt of 
the District of Columbia, dismissing appellant’s 
bill of complaint, and also on appellees’ motion to 
dismiss the appeal on the ground that the case is 
moot. 

On October 5, 1934, appellant filed a bill of com¬ 
plaint (R. 1-17) against appellees seeking tj> re- 


strain them from requiring (pursuant to Executive 

Order No. 6646 of March 14, 1934, R. 14-17) that 

bidders for road or bridge construction undertaken 

bv the United States with funds disbursed bv the 
* * 

Department of Agriculture, purchase materials for 
such construction only from persons who have cer¬ 
tified compliance with codes of fair competition, 
approved under the National Industrial Recovery 
Act, applicable to such materials, and further seek¬ 
ing to restrain appellees from making loans or 
grants to states or other local agencies upon terms 
requiring, also pursuant to such Executive Order, 
that such states or local agencies impose similar re¬ 
strictions upon bidders for state or other local road 
or bridge, construction. The appellees (defend¬ 
ants below) are Henry A. Wallace, Secretary of 
Agriculture: Harold L. Ickes, Secretary of the In¬ 
terior and Federal Emergency Administrator of 
Public Works; and Thomas H. MacDonald, Chief 
of the Bureau of Public Roads of the United States 
Department of Agriculture. 

Appellees moved to dismiss the bill on October 18, 
1934 (R. 17), and, on February 6, 1935. a final 
decree was entered, granting the motion and dis¬ 
missing the bill of complaint (R. 27). 

The allegations of the bill of complaint (so far as 
material here) mav be summarized brieflv as 
follows: 

(1) Appellant is a New Jersey corporation en¬ 
gaged in the manufacture at its plant in New Jersey 


of iron and steel products, particularly steel jmod- 

i 

nets suitable for road and bridge construction!, and 
sells such products in interstate and intrastate]com¬ 
merce (R. 2, 5). Appellant has not signed, nor 
agreed to any code of fair competition approved 
under the National Industrial Recovery Act (R. 7). 
The codes for the iron and steel industry and the 
reinforcing materials fabricating industry are ap¬ 
plicable to the manufacture and sale of steel prod¬ 
ucts used for road and bridge construction (R. 7). 

(2) The purpose and intent of Executive cjrder 

No. 6646, it is alleged, was and is to effectuate an 
illegal boycott against appellant, among others, to 
coerce compliance with codes of fair competition 
(R. 3-4). The appellees are participating in said 
boycott ‘‘in that thev and each of them and their 
respective subordinates under their direction act¬ 
ing in concert and in mutual cooperation with each 
other are putting said Executive Order No. 6646 
into effect * * (R. 4-5). 

(3) For many years prior to March 14, 1934 
(the date of the promulgation of Executive Order 
No. 6646), appellant sold substantial amounts of 
its products to agencies of the United States, and 
to States, municipal corporations, local subdivi¬ 
sions, persons, and corporations in connection with 
projects carried out wholly or in part with funds 
loaned or granted by an agency of the Unjited 
States, such sales being in part direct and in part 
indirect (that is, by sales to others who in turn sold 
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to sueli agencies. States, etc.) (R. 2-3). Appel¬ 
lant alleges that it is excluded from this market 
by the action of appellees in carrying out the pro¬ 
visions of Executive Order No. 6646 (R. 2-3). 

(4) Appellant, prior to March 14, 1934, sold 
large quantities of reinforcing materials for road 
and bridge construction for use in New Jersey and 
elsewhere (R. 5). Proposals for bids by the High¬ 
way Department of New Jersey since [March 14, 
1934, for road and bridge construction, whollv or 
in part with funds loaned or granted by an agency 
of the United States, have involved reinforcing ma¬ 
terial of over 3,000 tons; appellant has been and 
will be prevented from bidding or furnishing rein¬ 
forcing materials for such construction bv the ac- 
tion of appellees in carrying out the provisions of 
Executive Order No. 6646 (R. 5-6). Were it not 
for this Executive Order and the action of ap¬ 
pellees pursuant thereto, it is alleged that appel¬ 
lant would have had frequent opportunities, since 
March 14, 1934, to bid for the furnishing of such 
materials for use in liighwav construction in New 
Jersey, and, on information and belief, would have 
sold for such use materials in excess of 1,500 tons 


(R. 6). 

(5) The effect of Executive Order No. 6646, it is 
alleged, is to compel appellant, among others, as 
a condition of bidding or furnishing materials, to 
waive all objections to unconstitutional provisions 
contained in said codes, in Title I of the National 
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Industrial Recovery Act, and in said Executive 

V 7 

Order (R. 4, 8,10). 

(6) The bill of complaint alleged the illegality 

i 

and unconstitutionality of numerous provisions 
contained in the steel codes referred to above, of 
Title I of the National Industrial Recovery I Act, 
and of said Executive Order (R. 8-12). 

Appellees' motion to dismiss was based on two 
grounds, (1) that the suit was in substancej one 
against the United States, and (2) that the bill of 
complaint did not state a cause of action in equity 
in that it failed to show any immediate or irrepa¬ 
rable injury to appellant or the invasion of | any 
legal right of appellant (R. 17). The Supreme 
Court of the District of Columbia in granting this 
motion rejected the first ground (R. 19) but sus¬ 
tained the second. It expressly refrained from 
passing upon the constitutional issues sought to be 
raised by appellant, stating (R. 26): j 

The constitutionality of its legislative |acts 
and the validity of powers delegated to or 
duties placed upon the President may not be 
tested in a case such as this, where no inva¬ 
sion of legal rights is shown and where there 
is no threat of immediate and irreparable in¬ 
jury to warrant the intervention of a court 
of equity. Any decree which this court 
might enter upon the allegations of the bill 
would, in its legal effect, be declaratory 
onlv * * *. 
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Appellant docketed its appeal in this Court on 
March 1, 1935. On March 27, 1935. before anv de- 
cision by this Court, appellant tiled a petition for a 
writ of certiorari in the Supreme Court of the 
United States. That Court denied the petition for 
certiorari on April 29, 1935. 

On May, 27. 1935, the Supreme Court of the 
United States, in the case of Sckechtcr v. United 
States, 2951 U. S. —, 55 S. Ct. 837, rendered a deci¬ 
sion holdipg that the code making authority con¬ 
ferred bv the National Industrial Recovery Act was 
% * 

an unconstitutional delegation of legislative power. 
The effect of the decision was thus to nullify all 
codes of fair competition approved under that Act. 
Following the decision in this case Congress, on 
June 14, 1935, repealed the provisions of that Act 
which delegated authority to the President to ap¬ 
prove or prescribe codes and which provided for 
their enforcement (Public Resol. No. 26, 74tli 
Cong.). 

On August 21, 1935, appellees moved to dismiss 
the appeal on the ground that the case had become 
moot. 


The questions presented to this Court are con¬ 
sequently : 

(1) Whether this case is moot. 

(2) Whether (if this case be not moot) the court 
below properly dismissed the bill of complaint for 
failure to show any immediate or irreparable in¬ 
jury to appellant or the invasion of any legal right 
of appellant such as to warrant equitable relief. 
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(3) Whether (if both (1) and (2) are answered 
in the negative) the dismissal of the complaint was 
correct because the suit was in substance one 
against the United States of which the court was 

without jurisdiction. 

. 

ARGUMENT 

i 

I. This case is moot 

i 

i 

The decision of the Supreme Court iij the 
Scliechter case, supra, nullified all codes of fair 
competition, including, of course, the codes conbern- 
ing which appellant complained in its bill. Con¬ 
gress has repealed the code-making authority con- 

O jl O v 

tained in the National Industrial Recovery Act. 
As a consequence there are no codes now in exist¬ 
ence and no statutory authority authorizing the 
promulgation of codes with which appellant must 
comply in order to furnish materials for federal or 
federal-aided road or bridge construction, j The 
provisions of the Executive Order requiring com¬ 
pliance with codes have accordingly been rendered 
inoperative. 

On May 29, 1935 (two days after decision of the 

Scliechter case) the provisions of the Executive 

Order were suspended. At no time since that date 

has the Executive Order been in effect. 1 

It is submitted that these developments since the 

taking of this appeal have rendered moot the qpes- 
_ 

1 Certified copies of the Administrative Orders relative to 
the suspension of the Executive Order were filed with ap¬ 
pellees' motion to dismiss the appeal. 

22690—35 2 
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tion raised in the bill of complaint as to whether 
appellant is entitled to an injunction against the 
appellees restraining them from requiring compli¬ 
ance 4 with codes of fair competition as a condition 
of furnishing materials on federal or federal-aided 
road or bridge construction. The granting of an 
injunction would be a futile art. It would merely 
restrain the application of an Executive Order 
which is no longer operative. Appellant has ob¬ 
tained all of the relief prayed for in its complaint. 
It is obvious that there is no longer anv controversy 
presented -in this cast 4 . The sole question which 
this Court could decide is whether acts done in the 
past by appellees were valid. An injunction could 
manifestly give no relief to appellant for any in¬ 
jury claimed to have resulted from the past action 
of appellees. 

Under such circumstances there is ample author¬ 
ity for the appellees’ contention that this Court 
should not (‘liter upon a consideration of the merits, 
but should dismiss the appeal on tin 4 ground that 
the case is moot. In California v. San Pablo, etc., 
R . R., 149 jU. S. 308, the State of California sued 
out a writ of error in the Supreme Court to reverse 
a judgment for the defendant in an action by that 
State to recover taxes. Pending the writ of error 
the defendant*, in (‘fleet, paid the taxes. The Su¬ 
preme Court thereupon dismissed the writ of error, 
stating (}). 314) : 

the State has obtained every- 
tiling that it could recover in this case bv a 

V- v 
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i 

i 

i 


judgment of this court in its favoif The 
duty of this court, as of every judicial tri¬ 
bunal, is limited to determining rights of 
persons or of property, which are actually 
controverted in the particular case before it. 
When, in determining such rights, lit be¬ 
comes necessary to give an opinion upon a 
question of law, that opinion may have 
weight as a precedent for future decisions. 
But the court is not empowered to decide 
moot questions or abstract propositions, or 
to declare for the government of future 
cases, principles or rules of law which can¬ 
not affect the result as to the thing in issue 
in the case before it. No stipulation of par¬ 
ties or counsel, whether in the case before 
the court or in any other case, can enlarge 
the power, or affect the duty, of the cojirt in 
this regard. 

Similarly, in Mills v. Green, 159 U. S. 651, ja bill 
in equity was brought to secure the right to| vote 
at an election. Pending an appeal from a decree 
dismissing the bill the election was held. Tile de¬ 
fendant thereupon moved to dismiss the appeal on 
the ground of mootness. The Court granted the 
motion, stating (p. 653) : 

The dutv of this court, as of every <t>ther 
judicial tribunal, is to decide actual contro¬ 
versies by a judgment which can be carried 
into effect, and not to give opinions upon 
moot questions or abstract proposition^, or 
to declare principles or rules of law Which 
cannot affect the matter in issue in the lease 
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before it. It necessarily follows that when, 
pending an appeal from the judgment of a 
lower court, and without any fault of the de- 
fendant, an event occurs which renders it 
impossible for this court, if it should decide 
the case in favor of the plaintiff, to grant 
him anv effectual relief whatever, the court 
will not proceed to a formal judgment, but 
will dismiss the appeal. And such a fact, 
when not appearing on the record, may be 
proved by extrinsic evidence. 


See also Joins v. Montague, 194 U. S. 147, 151: 

Barker Co. v. Painters' Union, 281 U. S. 482, in 

which judgment for the defendant by the trial court 

on the merits was affirmed bv the Circuit Court of 

* 

Appeals on the ground that the case was moot, and 
in which the decree of the Circuit Court of Appeals 
was affirmed by the Supreme Court on the same 
ground: Fisher v. Baker, 203 U. S. 174, in which, 
following the denial by the Supreme Court of the 
Philippine Islands of an application for a writ of 
habeas corpus upon the ground that the writ had 
been suspended by the action of the Philippine gov¬ 
ernmental authorities, the Supreme Court stated 
that the question as to whether the suspension of 
the writ was constitutional had been rendered moot 
because the suspension had in the meantime been 
revoked; Contract Cartage Co. v. Sawyer, 54 F. 
(2d) 632 (C. C. A. 6th), in which, following a de¬ 
cree of the District Court dismissing on the merits 
a bill seeking to enjoin the enforcement of an al- 
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legedly unconstitutional statute, the Circuit Court 
of Appeals affirmed the decree on the ground that 
the case had been rendered moot by the repeal of 
the statute pending* the appeal. 

This Court applied the same rule in UnitcdlStates 
v. Mellon, 51 App. D. C. 34, 273 Fed. 762. l!n that 

i 

case a railway company petitioned the Supreme 
Court of* the District for a writ of mandamus to 
compel the Secretary of the Treasury to make pay¬ 
ments to the railwav on the certificate of the Inter- 
state Commerce Commission. The certificate had 
been issued pursuant to section 209 of the Trans¬ 
portation Act, but the Secretary of the Treasury 
had refused to make payment, contending that the 
proper construction of that act required that the 
total amount due to the railway must be ascertained 
bv the Commission before it could issue a cjertifi- 
cate. The Supreme Court of the District sustained 
this contention and dismissed the bill. While an 
appeal was pending in this Court, Congress 
amended the Transportation Act so as to permit 


the Commission to issue certificates for less 


than 


the whole amount due. This Court thereupon af¬ 
firmed the judgment without considering the mer¬ 
its, stating (p. 763): j 

It is manifest, without more, that by the 
amendatory act the Secretary of the Treas- 

ft V 

ury is directed to do in effect what this action 
was instituted to compel him to do. It is 
now clear that under that act a certificate for 
less than the whole amount due is valid and 
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should be paid; therefore there is no occasion 
for the issuance of the writ. State v. Asso¬ 
ciated Press, 159 Mo. 410, 60 S. W. 91, 51 
L. R. A. 151, 81 Am. St. Rep. 368. Besides, 
the case has become moot. United States 
v. Hamburg-American Co ., 239 U. S. 466, 36 
Sup. Ct. 212, 60 L. Ed. 387. In such a situa¬ 
tion we have the right, without considering 
the merits, to do what is “most consonant to 
justice” {Hamburg-American Co. Case, 
supra; see also Heitmuller v. Stokes, 255 

U. S.-, 41 Sup. Ct. 522, 65 L. Ed.-), 

and therefore we affirm the judgment with 
costs. 

Where, unlike the present case, the judgment be¬ 
low was for the plaintiff, and the case has been ren¬ 
dered moot by supervening events, the usual prac¬ 
tice appears to be to reverse and remand with 
directions to the court below to dismiss the com¬ 
plaint.; but in these cases also the appellate court 
refuses to consider the merits of the appeal. Pre¬ 
sumably this procedure is adopted in such cases 
because a dismissal of the appeal or an affirmance 
of the decree would leave a judgment outstanding 
against the defendant. These cases are based upon 
the same principle as are those already cited, 
namely, that the appellate court will not consider 
the merits of a moot controversv. 

Thus, in Public Utilitg Commissioners v. Cam¬ 
pania General, 249 U. S. 425, it appeared that the 
Supreme Court of the Philippine Islands annulled 

an order of the Board of Public Utilitv Commis- 

* 
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sioners requiring a corporate common carrier to 
file certain annual reports. The basis for the deci¬ 
sion was that the statute under which the ord(^r was 
issued violated the organic law of the Philippines 
in that it delegated legislative power to the Board 
to determine what the reports should contains The 
Board thereupon appealed to the Supreme Court. 
Pending that appeal, the legislature amended the 
statute so as to prescribe in detail what the reports 
should contain. The Supreme Court thereupon 
held that the case was moot, refused to consider the 
validity of the original statutory provision, and re¬ 
versed the judgment with direction that the dction 
be dismissed. 

The Court stated (p. 426) : j 

After the case was brought here the legis¬ 
lature, by Act 2694, so amended § 16 (je) as 
to cause the section itself to prescribe \n de¬ 
tail what such reports should contain and 
thereby abrogated the provision on which the 
order was based and which the court held 
invalid. That provision therefore is no 
longer in force, and it is to the new provision 
that the board and carrier must give effect. 
Even if the original provision was valid, the 
order made under it became inoperative 
when the new provision was substituted in 
its place. Whether the order was bas(fd on 
a valid or an invalid statute consequently 
has become merely a moot question. 

See also Heitmuller v. Stokes, 256 U. S. 359, 362; 
Brownlow v. Schwartz, 261 U. S. 216, 217^219; 
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United States v. Hamburg-American Company, 
239 U. S. 466, 475. 

In the Hamburg-American case, supra, the 
United States sued to dissolve a combination 
alleged to be in violation of the Sherman Act. The 
District Court held that the combination was not 


illegal but irestrained one of the practices engaged 
in bv the combination as in violation of the Slier- 
man Act. The Government thereupon appealed to 
the Supreme Court from that part of the decree 
which refused to dissolve the combination. In the 
meantime the World War had commenced and had 


caused the activities of the combination to cease. 
The Courtj held the case to lie moot, reversed the 
judgment of the District Court, and remanded the 
case to that court with directions to dismiss the bill. 
The contention was made, in support of the claim 
that the case was not moot, that it was probable 
that on the cessation of the war the defendants 
would resume their activities. In rejecting this 
contention the Court stated (p. 475) : 


The legal proposition is not in substance 
controverted, but it is urged in view of the 
character of the questions and the possibil¬ 
ity or probability that on the cessation of 
war the parties will resume or recreate their 
asserted illegal combination, we should now 
decide the controversies in order that by 
operation of the rule to be established any 
attempt at renewal of or creation of the com¬ 
bination in the future will be rendered im- 
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possible. But this merely upon a prophecy 
as to future conditions invokes the exercise 
of judicial power not to decide an existing 
controversy, but to establish a rule for con- 
trolling predicted future conduct, contrary 
to the elementary principle which was 
* * * stated in California v. San Pablo <!c 
Tulare R. IT, 149 U. S. 308, 314. 

The facts of the present case closely resemble 
those in the decisions referred to herein. Follow¬ 
ing the decision of the court below dismissing the 
bill of complaint, the codes of fair competition, the 
provisions of which were assailed in the bill, were 
nullified in the Schccliter case and the statutory 
provisions under which these codes were promul¬ 
gated were repealed by Congress. The require¬ 
ment in the Executive Order of code compliance 
thereupon became inoperative, and the Executive 
Order has been suspended. The action of which 
appellant complains has ceased, and there is no oc¬ 
casion for the issuance of an injunction. i \s pre¬ 
viously stated, for this Court to enter upon a 
consideration of the merits of this case would be in 
effect to deal with a controversy concerning past 
action of the appellees as to which the issuance of 
an injunction would manifestly be futile. It is sub¬ 
mitted therefore that this case is moot and that 
appellees’ motion to dismiss the appeal on that 
ground should be granted. 2 

2 Appellant, in opposing the motion to dismiss the appeal, 
relied upon the claim that bidders on federal or federal- 
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IL The court below properly dismissed the bill of com¬ 
plaint for failure to show* any immediate or irreparable 
injury to appellant or the invasion of any legal right 
of appellant such as to warrant equitable relief 

The principal claim which appellant asserted in 
its bill of complaint was with respect to road or 
bridge construction undertaken by states (particu¬ 
larly New Jersey) and governmental agencies 
therein, with funds loaned or granted by an agency 
of the United States. Appellant sought in sub¬ 
stance to restrain appellees from making loans or 
grants upon terms requiring the states and other 
local agencies receiving such loans or grants to put 
into effect the provisions of the Executive Order. 
It is difficult to perceive upon what basis appellant 
can claim to have any right or interest in loans or 
grants made by the Federal government to states 
or other local agencies, nor upon what basis appel¬ 
lant has any standing to object to the terms or 
conditions upon which such loans or grants are 

aided projects were being required to agree that if subsequent 
legislation were enacted requiring observance of maximum- 
hour. minimum-wage, and child-labor provisions, the con¬ 
tract would he subject to modification to conform to the stat¬ 
utory requirements. It is to be noted in the first place that 
the question as to whether such a requirement is valid is an 
entirely different question from that raised in the bill of 
complaint. Moreover, as pointed out in the appellees' re¬ 
sponse to appellant's objection to the motion to dismiss the 
appeal, the Comptroller General had ruled that bids could 
not be rejected for failure to agree to this requirement. 
Finally, upon the adjournment of Congress without passing 
the Walsh Bill, the instructions that bidders be requested to 
agree to this requirement was withdrawn. 
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made. No Federal statute is cited upon whi^h any 
such claim can be predicated. Clearly appellant 
shows no invasion of any legal right. See ftroth- 
ingham v. Mellon, 262 U. S. 447. | 

The insubstantial character of the claim dlleged 
in the bill of complaint and the remote and con¬ 
jectural nature of the threat of injury asserted is 
particularly apparent as to this aspect of appel¬ 
lant's case, namely, local road or bridge construc¬ 
tion undertaken with Federal loans or grants. No 
possible injury to appellant from the application 
of the Executive Order could have resulted (1) 
unless a loan or grant was made by the Federal 
government to the State of New Jersey or a local 
agency therein for road or bridge construction 
upon terms containing the conditions of th^ Ex¬ 


4 . 


ecutive Order, (2) unless the State of New Jersey 
or the local agency advertised for proposals for 
such construction, (3) and unless appellant’s bid 
would have been accepted as being the lowest re¬ 
sponsible bid but for appellant’s failure to comply 
with the Executive Order. It is to be notecjl that 
appellant claims injury not only as a possible suc¬ 
cessful bidder for road or bridge construction un¬ 
dertaken by New Jersey or local agencies, but also 

erials 
Such 

a successful bidder might, of course, refuse to pur¬ 
chase materials from appellant for any or no reason 
whatsoever. Such a remote and conjectural Threat 


as one who might have been able to sell mat 
to a firm whose bid was the successful bid. 
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of injury as is claimed by appellant with respect 
to local road or bridge construction is manifestly 
not that direct threat of irreparable injury which 
warrants injunctive relief in equity. 

The balance of appellant's claim relates to (1) 
the alleged participation of appellees in a boycott, 
and (2) the alleged exclusion of appellant from 
bidding or furnishing materials for road or bridge 


construction undertaken by the United States or an 
agency thereof. As to the former, the allegations 
of the bill of complaint amounted to no more than 
that the appellees were carrying out the provisions 
of the Executive Order. As the court below well 
stated (R. 26): 


To charge these defendants with the intent 
to injure plaintiff by means of a boycott 
without specifying the facts of a conspiracy, 
like the mere shout of fraud, falls short of 
stating an actionable wrong. It would be as 
reasonable to charge the members of Con¬ 
gress with the intent to injure plaintiff by 
the enactment of the National Industrial Re¬ 
covery Act, as it is to charge the President 
with such intent in promulgating Executive 
Order No. 6646 in administering the law or 
to impute such intent to these defendants by 
alleging that they are aiding and abetting a 
conspiracy to harm plaintiff by means of a 
boycott, in observing and enforcing such 
executive order. 


Appellant's claim with respect to road or bridge 

construction, undertaken bv the United States or an 

* 
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agency thereof is equally without basis. T}ie alle¬ 
gations respecting injury to appellant in Connec¬ 
tion with such construction are, at most, merely a 
statement that appellant in the past sold materials 
for such use to agencies of the United States and 

i 

that appellees excluded appellant from this market 
by putting the Executive Order into effect] The 
bill of complaint contained no allegations tljat ap¬ 
pellees, subsequent to the issuance of the Executive 
Order, consummated, or that they were abjout to 
consummate, anv contracts on behalf of the United 
States involving the use of the materials which the 
appellant produces for road or bridge construction. 
Construed in the light most favorable to appellant, 
the allegations are merely that, if such contracts 
had been, or were in the future authorized, appel¬ 
lant might have bid, or might in the future bid, and 
might have been, or might in the future be, awarded 
a contract. The allegations are both remote and 

i 

conjectural; the court below was therefore correct 
in holding that no threat of immediate or irre¬ 
parable injury was shown. 

It is submitted, furthermore, that appellant’s 
claim as to federal road or bridge construction is 
fatally defective, also, in failing to show thle in¬ 
vasion of any legal right of appellant. The 
statute under which any such right could pos 
be asserted is that providing that purchases! and 
contracts for supplies in any of the departments of 
the government shall be made by advertising for 
proposals (36 Stat. 861, U. S. C., Title 41, Seel. 5). 


only 

siblv 
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But is is settled that this statute 3 is intended solely 
for the protection of the United States, and conse¬ 
quently it affords no basis for any claim on the part 
of a prospective bidder or seller. 4 See American 
Smelting ('o. v. United States, 259 U. S. 75, 7S; 
United States v. A\ Y. <t Porto Rico S. S. Co., 239 
U. S. 88, 93; Motto// v. City of New Rochelle, 198 
N. Y. 402, 92 N. E. 94; B. F. Cummins Company v. 
Burleson, 40 App. D. C. 500. 

It is, of course, settled that the mere assertion 
that a statute or regulation is unconstitutional is 
not a sufficient basis for obtaining injunctive relief. 
See United Gas Co. v. Railroad Commission , 278 
U. S. 300, 310; Frothingham v. Mellon, 262 U. S. 
447, 4S8. In the latter case the Supreme Court 
stated (p. 488) : 

We have no power per sc to review and 
annul acts of Congress on the ground that 


3 It is not intended to imply by this that the Executive 
Order in any Nvay contravened tin* provisions of this statute. 
The Executive Order in no way altered the requirement of 
advertising for proposals; it merely imposed an additional 
requirement respecting the qualification of bidders, appli¬ 
cable to all bidders alike. 

4 It is held that even a person who has actually made a bid, 
and who claims to be the lowest responsible bidder (under a 
statute requiring contracts to be let to the lowest responsible 
bidder) has no standing to obtain relief in equity or in dam¬ 
ages because his bid was rejected. Colorado Paving Co. v. 
Murphy. 78 Fed. 28 (C. C. A. 8th). appeal dismissed for 
want of jurisdiction. 166 V. S. 719) : United States Wood 
Preserving Co. v. S and maker. 186 Fed. 678 ( 0. C. A. 6th); 
Moiloy v. Sew Rochelle , 198 X. Y. 402. 92 X. E. 94: Talbot 
Paring Co. v. Detroit. 109 Mich. Rep. 657. 67 X. W. 979. 
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they are unconstitutional. That question 
may be considered only when the justifica¬ 
tion for some direct injury suffered or 
threatened, presenting a justiciable issue, is 
made to rest upon such an act. Then the 
power exercised is that of ascertaining and 
declaring the law applicable to the contro¬ 
versy. It amounts to little more than the 

* i 

negative power to disregard an unconstitu¬ 
tional enactment, which otherwise 'could 
stand in the wag of the enforcement of a 
legal right. The party who invokes the 
power must he aide to show not only that the 
statute is invalid hut that he has sustained 
or is immediately in danger of sustaining 
some direct injury as the result of it\s en¬ 
forcement, and not merely that he suffers in 
some indefinite way in common with people 
generally. If a case for preventive reli ef be 
presented the court enjoins, in effect, not the 
execution of the statute, but the acts of the 
official, the statute notwithstanding. Here 
the parties plaintiff have no such case. 
Looking through forms of words to the sub¬ 
stance of their complaint, it is merely that 
officials of the executive department of the 
government are executing and will execute 
an act of Congress asserted to be unconsti¬ 
tutional; and this we are asked to present. 
To do so would be not to decide a judicial 
controversy, but to assume a position ojf au¬ 
thority over the governmental acts of an¬ 
other and coequal department, an authority 
which plainly we do not possess. (Italics 
ours.) 


90 


It is submitted, therefore, that the decision below 
is correct. But even if it be assumed that the court 
below erred in holding that there was no basis for 
equitable relief, it is in any event clear that no such 
basis now exists. It is well established that since 
an injunction operates in futuro, events bearing 
upon the right of the complainant to such relief 
must be considered on appeal, even though they 
have occurred subsequent to the rendition of the 
decree of the trial court. See American Foundries 
v. Tri-Citij Council, 257 U. S. 184, 201; Duplex Co. 
v. Veering, 254 U. S. 443, 464; Texas Co. v. Brown, 
258 U. S. 466, 474. Even if the bill of complaint 
had sufficiently shown a threat of irreparable in¬ 
jury to appellant, no such threat now exists in view 
of the nullification of the codes, the repeal of the 
statutory provisions authorizing the approval of 
codes, and the suspension of the Executive Order. 

III. The court below was without jurisdiction to enter¬ 
tain the suit because it was in substance one against 
the United States 


Although the court below based its decision solelv 

on the ground considered under Point II and re- 

» 

jected appellees’ contention that the court was 
without jurisdiction, it is submitted that the de¬ 
cision below max* also be sustained on the latter 
ground in that the suit \\*as in substance one 
brought against the United States without its 
consent. 

It is fundamental that the United States cannot 
be sued without its consent. Moffat Tunnel 




23 


League v. United Stales, 289 U. S. 113, 119;j Mor 
rison v. Work, 266 U. S. 481, 486; Louisiana v. 
McAdoo, 234 U. S. 627, 628. Whether a suitj is in 
effect brought against the United States defends 
upon the effect of the decree sought, not updii the 
mere joinder or nonjoinder of the United Stages as 
a formal party to the record. Louisiana v. 
McAdoo, supra, p. 629.*’ 

In Morrison v. Work, supra, a suit was brought 
by a member of a tribe of Indians to enjoin the 
Secretary of the Interior and other executive offi¬ 
cers from disposing of lands which had been <peded 
to the United States under an Act of Congress and 


agreements made pursuant thereto. It waj 


al¬ 


leged, among other things, that the defendantsIwere 
exceeding the powers granted by that Act and jwere 
carrying out the provisions of certain subsequent 
Acts of Congress which, it was alleged, were invalid 
because thev modified the rights created bv the 
original Act. The Supreme Court held tliai: the 
suit was in substance one against the United States 


5 Thus, where a suit is instituted in which a decree entered 
for the complainant would affect a property interest (if the 
United States, it is a suit against the United States] even 
though the Government is not made a party defendant. 
Goldberg v. Daniels, 231 U. S. 219. 221-222: I nt emotional 
Postal Supply Company v. Bruce , 194 U. S. 001, 000; Bel¬ 
knap v. Schild* 101 U. S. 10, 10. A suit instituted to control 
the disposition of lands held by the United States is a. suit 
against the United States and cannot be brought without its 
consent. Morrison v. Work, 200 U. S. 481: Nag a nab v. 
Hitchcock, 202 U. S. 473, 475-470; Oregon v. Hitchcock,* 202 
U. S. 00. 08-09. 
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and affirmed the decree dismissing the bill of com¬ 
plaint. The Court stated (pp. 485-486) : 

The claim of the United States is, at least, 
a substantial one. To interfere with its 
management and disposition of the lands or 
the funds by enjoining its officials would in¬ 
terfere with the performance of govern¬ 
mental functions and vitallv affect interests 
of the United States. It is. therefore, an in¬ 
dispensable party to this suit. It was not 
joined as a defendant. Nor could it have 
been, as Congress has not consented that it 
be sued. The bill, so far as it complains of 
acts done pursuant to the later legislation, 
was properly dismissed for this reason, 
among others. 

In the Morrison case, supra, the Court distin¬ 
guished the cases in which it has been held that in¬ 
junctive relief may be granted against officers of 
the Government to enjoin official acts which are not 

within their authorin' or which are executed under 

% 

an invalid statute, stating (pp. 486-488): 

The case at bar is unlike those in which re¬ 
lief by injunction has been granted against 
the head of an executive department, or other 
officer, of the government to enjoin an official 
act on the ground that it was not within the 
authority conferred, or that it was an im¬ 
proper exercise of such authority, or that 
Congress lacked the power to confer the au¬ 
thorin' exercised. In those cases the act 
complained of either involved an invasion or 
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denial of a definite right of the plaintiff or 
it operated to east a cloud upon his property. 


* 


If through officials of the United ^tates 

these lands, or the proceeds thereof, or the 

accruing interest, are improperly disposed 

of, it is the United States, not tiie officials, 

which is under obligation to account to the 

Indians therefor. In other words, the right 

of the Indians is merely to have the United 

•/ 

States administer properly the trust as¬ 
sumed. It resembles the general rig^it of 
every citizen to have the Government admin¬ 
istered according to law and the pub1ic\mon- 
eys properly applied. Courts have no power, 
under the circumstances here presented, to 
interfere with the performance of the func¬ 
tions committed to an executive department 
of the Government by a suit to which the 
United States is not and cannot be made a 
party. (Italics ours.) 

In Louisiana v. McAdoo, supra, the State of 
Louisiana was denied leave by the Supreme (jJourt 
to file a petition for a writ of mandamus against the 
Secretary of the Treasury. The petition alleged 
that the Secretary of the Treasury had committed 
a “flagrant exercise of arbitrary power” in ille¬ 
gally lowering the rate of duty on Cuban sugar. 
One of the grounds stated by the Court for denying 
the application was that the suit was one against 
the United States. The Court stated (p. 632) : 

Obviously such suits to review the ofkeial 
action of the Secretary of the Treasure in 
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the exercise of his judgment as to the rate 
which should be exacted under his construc¬ 
tion of the Tariff Acts would operate to dis¬ 
turb the whole revenue system of the 
Government and affect the revenues which 
arise therefrom. Such suits would obvi¬ 
ously. in effect, be suits against the United 
States. 


A suit brought to secure relief which would 
affect a contract of the United States is in aetu- 
alitv a suit against the United States and cannot 

* w 

be instituted without its consent. In Wells v. 
Roper , 246 U. S. 335, the plaintiff had contracted 
with the Postmaster General to furnish automo¬ 
biles and chauffeurs for the carriage* of mail in the 
District of Columbia for a specified period. Prior 
to the expiration of that time, the defendant. First 
Assistant Postmaster General, notified plaintiff 
that the contract would be terminated under a ter¬ 
mination clause therein. Suit was brought in the 
Supreme Court of the District of Columbia to re¬ 
strain the Assistant Postmaster General from 
annulling the contract. The defendant moved to 
dismiss on the ground that the suit was essentially 
one against the United States. The motion was 
granted and the dismissal was affirmed bv this 
Court. The Supreme Court affirmed the decision 
of this Court, saying (pp. 337-338): 

Both courts held it to be essentially and 
substantially a suit against the United 
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State?, and therefore beyond the j jurisdic¬ 
tion of the court, and in this view wje concur. 

* * * * ! * 

1 

That the interests of the Government are 

i 

so directly involved as to make th£ United 
States a necessary party and therefore to be 
considered as in effect a party, although not 
named in the bill, is entirely plain. And the 
case does not fall within any of tlije excep¬ 
tions to the general rule that thej United 
States may not be sued without its consent, 
nor its executive agents subjected to jthe con¬ 
trol of the courts respecting the performance 
of their official duties. j 

___ j 

See also Transcontinental <f* Western Air,\Inc., v. 
Farley, Postmaster General, 71 Fed. (2d) 2S8 
(C. C. A. 2d), certiorari denied, 293 U. S. 6(j)3. 

That a suit brought to restrain a governmental 
officer from entering into a contract on behalf of 

i 

the Government is in effect a suit agaii|ist the 
United States was decided in Johnstown Coal & 
Coke Company v. Wilson, 60 Fed. (2d) 557 j(D. C., 
E. D., N. Y.). In that case a suit was instituted to 
enjoin an Army contracting officer from awarding 
a coal contract to the lowest bidder. It was Alleged 
that the lowest bidder had failed to comply wjth the 
schedule of requirements prescribed by the Govern¬ 
ment. The Court denied a motion for a prelimi¬ 
nary injunction on the ground that the case was one 
against the United States, stating (p. 558): | 

Obviously, the plaintiff seeks not t(j) pre¬ 
vent the defendant from entering into a con- 
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tract or making an award, but bv indirection 
to prevent the United States government 
from so doing. 


It is submitted that the foregoing decisions are 
applicable i here. The present case does not fall 
within those decisions in which injunctive relief has 
been granted against officers acting under an in¬ 
valid statute or in excess of their authority. Just 
as in Morrison v. Work, supra, the present case is 
to be distinguished from those decisions since the 
action of appellees in carrying out the Executive 


Order did not involve 


“an invasion or denial of a 


definite right'’ of appellant nor did it operate “to 
cast a cloud upon” appellant's property. The Ex¬ 
ecutive Order did not constitute a direct interfer¬ 


ence with the business of appellant, nor did it 
prescribe regulations governing the conduct of ap¬ 
pellant's business, for violation of which appellant 
was threatened with criminal or civil i)enalties. 
The Executive Order merely prescribed one of the 
terms upon which the United States would let con¬ 
tracts or would make loans or grants to the States 
or other local agencies. 

By the present suit, appellant sought to affect 
two vital functions of the United States (1) the 
granting and lending of appropriated funds of the 
United States to States and other local agencies, 
and (2) the letting of Federal contracts for con¬ 
struction and supplies. The funds involved are 
funds of the United States, which were validly ap- 





propriated by Congress and with which the Ignited 

States deals in its proprietary capacity. A in it to 

control the manner of the disposition of these [funds 

is in substance a suit against the United 

In the words of the Supreme Court in Wlells v. 

No per, supra, “the interests of the Government are 

so directlv involved as to make the United States a 
* 

necessary party and therefore to be considered as 
in effect a party, although not named in the bill.” 

CONCLUSION 

■ 

It is respectfully submitted, therefore, that ap¬ 
pellees’ motion to dismiss the appeal should be 
granted, and that, in any event, the decree below 
should be affirmed. 

M. S. Huberman, 
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IN THE 

Doited States Court of Appeals 

for the District of Columbia 

! 

W. AMES & Co., A Corporation of 

New Jersey, 

Appellant, 
v. 

Henry A. Wallace, Secretary of 
Agriculture, Harold L. ICKES, Secre¬ 
tary of the Interior and Federal Emer¬ 
gency Administrator of Public Works, 
and Thomas H. MacDonald, Chief 
of the Bureau of Public Roads of the 
United States Department of 
Agriculture, 

Appellees, 


REPLY BRIEF FOR APPELLANT 

j 

Before specifically answering the statement^ in the 
brief for appellees, appellant makes certain introduc¬ 
tory comment of what it deems settled law and also 
attempts to clarify the extent of the issues invdlved in 
this case. 

Among the matters which appellant holds settled 
law are these: The Government is one of law and 
not of men. These appellees are not the Govern- 
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ment. Any action taken by the appellees without the 
authorization of a constitutionally valid statute is 
mere unwarranted usurpation which cannot be ex¬ 
cused on any pretext that their unauthorized acts are 
the acts of the Government. A suit to restrain 
usurpation of powers under color of office is not a 
suit against the United States. A power given by 
the Constitution cannot be used as a cloak and pre¬ 
text for acts unauthorized by the Constitution. Fed- 
eral authorities cannot, under the pretext of execut¬ 
ing Federal powers, make laws and regulation which 
show on their face that they are for the accomplish¬ 
ment of objects not entrusted to the Federal Govern¬ 
ment and in this connection substance, not pretext, 
governs and ^imong the things not delegated to the 
Federal Government is the control of manufacture 
and the relations therein of employer and employee. 

With this background of general principle, a brief 
review of the course of this controversy and litiga¬ 
tion from its inception, as shown by the record and 
matters of which the court will take judicial notice, 
will tend to clarify the issues. 

The controversy began when the appellees began 
to insert in invitations to bid and contracts for the 
furnishing of material, provisions which sought to 
force this appellant to conform to requirements pre¬ 
scribed by the appellees in respect of employer and 
employee relations in manufacture and other matters 
not within the Federal power of regulation, and to 
cause others to do the same. 

The regulations which the appellees without war¬ 
rant of law were seeking to impose, were both in 
respect of the relation between this appellant as em¬ 
ployer and its employees engaged in manufacture. 
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and in respect of the activities of appellanj and of 
its officers and agents in local and intrastate jtransac- 
tions and commerce. These restrictions and limita- 

i 

tions were in no way confined to regulations inter¬ 
state commerce, but were made under the ^eeming 
assumption that anything which affected commerce 
no matter how remotely, came within the scope of 
Federal power. 

As pretext for their activities it appeared that they 
referred to Executive Order 6646, the National In¬ 
dustrial Recovery Act, and certain Codes. The exec¬ 
utive order mentioned made code compliance a con¬ 
dition of bidding and of entering into contracts. In 
substance it required that the provisions ojf every 
code alleged to be applicable must be complied with. 
As executive order, codes and the National Indus¬ 
trial Recovery Act were, at the time of the institution 
of the suit, the most obvious pretexts of authority 
resorted to by the Appellees, the bill and brief al¬ 
ready filed by Appellant had considerable to say 
with regard to those matters. A fair reading of the 
bill, however, will show that it is broader than a 
mere effort to restrain the enforcement of Executive 
Order 6646. The substance of the bill shoVs that 
the Appellant was subject to injury and threat of 
injury from the unwarranted usurpation of powers 
by these Appellees under color of their offices and 
that the supposed authorization or justification of 
their activities were nullities. Thus it may be seen 
from the sixteenth paragraph of the bill tlfat the 
executive order is referred to as one of the mtans of 
effectuating an illegal boycott against the plaintiff, 
among others similarly situated, “unless plaintiff sur¬ 
render, or agree to surrender, as a condition of mak- 
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ing such bids and as a condition of making such 
sales, its rights under the Constitution and laws of the 
United States and submit itself and agree to con¬ 
tinue to submit itself to legislative, judicial and exec¬ 
utive impositions not within the power or jurisdic¬ 
tion of the executive branch of the United States, nor 
within the power or jurisdiction of any branch of 
the Government of the United States as herein speci¬ 
fied/’ It was against the activities of the Appellees 
that the Appellant, by its bill, directed its attack. In 
so far as the substance of the injury and damage, and 
the threat of future injury and damage is concerned, 
it is immaterial what pretext is offered so long as the 
pretext is invalid and so long as the Appellees con¬ 
tinue to threaten the Appellant by their activities. 
The Appellees cannot escape by changing from one 
pretext to another, or by offering no pretext at all 
or by desisting for a week, or a month, or longer, 
unless they are prepared to state in open court that 
they will not renew their usurpations with or with¬ 
out a pretext. They must unequivocally disavow in¬ 
tent to usurp; so far they have not done so. By this 
it is not meant that the Appellant is relieved of the 
duty of establishing the threats of injury. What is 
meant is that the conduct of the Appellees, referred 
to in the Appellant's objection to the motion to dis¬ 
miss the appeal, ’is in itself indication that there has 
been no withdrawal from the threat of injury and 
that this is particularly true in view of the fact that 
the Executive Order 6646, instead of being repealed 
and abrogated, is merely suspended until further 
order, as Appellees in their brief state. 
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QUESTIONS PRESENTED | 

That some of the questions presented by Appel¬ 
lant's original brief, page 3, have been disposed of in 
accordance with its contention by the decision of the 
Supreme Court Schechter case, there can be no doubt 
but that the seventh question, as there stated, still 
remains, namely, " Whether the facts alleged in the 
hill and admitted by the Motion to Dismiss\entitled 
// . . lines £r Co., to an injunction against the\dcfend- 

ants. i 

I 

In view of the motion to dismiss appeal, filed by 
the Appellees, the further question arises whether the 
case has become moot. 

We feel that the issues before this court can be 
made plain by the following questions: 

!. Do the activities of Appellees and the implied 
threat arising from the fact that Executive Order 
6646 lias not been abrogated, but merely suspended 
until further order, prevent this case from becoming 
moot? 

2. Do the allegations of the bill, admitted by the 
motion to dismiss, show such immediate and irrepar¬ 
able injury to Appellant and the invasion of rights 
guaranteed to it bv the Constitution as to call for 
equitable relief? 

3. Is there such an absence of any Constitutional 
law authorizing defendants' activities and the restric- 
tions they seek to impose under color of office, as to 
render their activities their own (not those iof the 
United States) so that suit to restrain them is po suit 
against the United States? 

r* 
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ARGUMENT 


I. 

Appellees’ Proposition That This Case is Moot is 
Unfounded in Law and Fact. 

Appellee's statement that the decision of the Su¬ 
preme Court in the Schechter case nullified all codes 
of fair competition is inaccurate. The Supreme 
Court merely recognized by its decision that certain 
Constitutional rules had made the codes nullities 
from the time of their so-called adoption. While it 
is true that Congress has passed a law which purports 
to repeal the alleged code-making authority, this was 
superfluous, because the Schechter case shows that 
there never was such an authority. What is more, 
the part of the Schechter decision to which the brief 
of opposing counsel is utterly oblivious, demonstrates 
that there never can be anv valid Federal restriction 

j 

and regulation of the hours of labor, rates of pay and 
other conditions in the relation of employer and em¬ 
ployee in manufacture, which is what this Appellant 
has contended at all times. 

It was not as a consequence of the Schechter case 
or the so-called repealer by Congress, mentioned in 
the Appellee’s brief, that there are no codes now in 
existence and no statutory authority for the promul¬ 
gation of codes with which the Appellant must 
comply in order to sell material and make bids and 
contracts. It was because of constitutional limita¬ 
tions which existed long before the Schechter case 
and which found reiteration in that decision, which 
rendered null and void the codes and the executive 
order by which the Appellees undertook to justify 
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their unwarranted restrictions. But the fact that 
they have always been nullities did not prevent the 
Appellees from imposing and enforcing tht restric¬ 
tions mentioned in the bill and now the fact that there 

! 

is no legal authorization, and cannot constitutionally 
be any, for imposing restrictions on local matters and 
employer and employee relations, is no guarantee to 
the Appellant or any one else that the previous course 
of conduct by the Appellees has been abandoned. 

The statement that at no time since May 29th has 
Executive Order 6646 been in effect is no ahswer to 
the Appellant's position. Appellant contends that it 
was a nullity from the start and never was in lawful 
effect. The question is—Are the Appellees ncj>w, or at 
any time in the future, going to renew their usurpa¬ 
tions? The fact that the executive order Was not 
abrogated or abandoned, but was kept alive and 
merely suspended until further orders, is string evi¬ 
dence that the usurpations will be renewed. The 
Appellees do not come here and say that they are not 
going to renew their usurpations with or without the 
pretext of the executive order. The fact that the exec¬ 
utive order is suspended “until further order,” is no 
sufficient basis for a dismissal of this bill for injunc¬ 
tion. A similar situation existed in the case of Daw¬ 
son v. Kentucky Distilleries Warehouse Co., 255 
U. S. 288; 65 L. Ed. 638. That case was on a hill for 
injunction. The defendants came in and urged that 
the bill should be dismissed because anothej- court 
had issued a restraining order enjoining the defend¬ 
ants “until further orders of this court.” Mr. jjustice 
Brandeis, writing for the Supreme Court, said : 
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“The (restraining order issued in the purely 
private litigation between third parties in the 
County Court left the plaintiffs, in these suits 
before us, subject to all the danger of irreparable 
injury against which they had sought protection 
in the Federal courts.” 


And so in the present case the mere fact that execu¬ 
tive Order 6646 has been suspended until further 
order gives no protection to the Appellant and is no 
ground for this court to refuse to exercise its jurisdic¬ 
tion. The verv words “until further order” continue 


the threat. 

Whether a case is moot depends upon whether 
every material controversy raised by the suit has been 
finally settled between the particular parties; not 
whether it has been settled between one of them and 
somebody else. No particular sanctity pertains to 
these Appellees; they say that they were doing to 
Schechter just what they are doing to us, that the 
Supreme Court has condemned in the Schechter case 
their acts as illegal, and that therefore, someone 
else’s case (our case) is “Moot.” They never had 
any lawful right to do what they did in the Schechter 
case, and admit that thev had no more authority to 
do what they did to us. They say, “We had no right 
to do what we did to Schechter, and had no right to 
do what we did to you; but the Supreme Court has 
given Schechter relief by deciding we were lawless, 
therefore your case is ‘‘moot,” and you cannot get 
any relief; we will keep you hanging on the same 
nail that we had both you and Schechter on, until 
the Supreme Court took him off. You are still there 
on that same nail, and there we propose you shall re¬ 
main.” 
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It is as though they were trespassing on the lands 
of both A. <5c B. Both A and B bring suits to enjoin 
their trespasses, A’s case is tried and he secures an 
injunction before B’s case comes up. Then they say, 
B’s case is “moot,” because the court has .decided 
against us in A’s case. Executive Order 6646 has 
not been wiped out, but merely held in abeyance, and 
the actions of the Appellees and others in the povern- 
ment to be presently referred to, corroborate this 
view. 

In Panama Ref. Co. v. Ryan , 79 Adv. Opilnions of 
Supreme Court, page 223, it was held that: where 
regulations are changed but continue the former reg¬ 
ulations and expands them so that they present the 
same constitutional questions, the case as |to such 
constitutional questions is not moot (page ^28). 

In the reply to the motion to dismiss, the Appellant 
has stated numerous of the activities of the Appellees 
since this appeal was taken. They show the per¬ 
sistence of the Appellees in their determination to 
place restrictions without warrant of law, on tne right 
to bid. Indeed, in their brief in this case, th^v make 

7 r 

statements which show that since the SchechJ:er case 
they are putting in contracts and requests p>r bids 
illegal provisions along the same lines as tho$e men¬ 
tioned in the bill in the hope and in the anticipation 
that the Walsh Bill would pass and it was npt until 
after the Comptroller General had ruled thjat such 
restrictions were illegal that they refrained from put¬ 
ting in certain admittedly illegal clauses in their 
instructions to bidders (see footnote on pagp 16 of 
Appellee’s brief which shows, by their own (admis¬ 
sion, that they were determined to regulate hours, 
wages and other matters between employer arid em- 


9 



ployee which the Schechter case demonstrated can¬ 
not be the subject of Federal control). There seems 
to be an utter obliviousness on the part of the Ap¬ 
pellees and others in the Federal Government of the 
fact that the Federal Government’s power and func¬ 
tion does not extend to the regulation of local affairs 
between employers and employees, and the activities 
mentioned in the reply to the motion to dismiss shows 
that there is everv reason to believe that there has 

j 

been no abandonment by the Appellees of their de¬ 
termination in this regard. Thev have never stated 

o w 

any such abandonment of a passion to regulate such 
matters. 

At the foot of page 16 of the brief for Appellees is 
this statement:— 

“Finally, upon the adjournment of Congress 
without passing the Walsh Bill, the instructions 
that bidders be requested to agree to this re¬ 
quirement was withdrawn.’' 

There is no intimation or commitment that the in¬ 
structions will not be renewed. The impression is 
thrown out that the adjournment of the Congress 
terminated the Walsh Bill. Will not the court take 
judicial notice that at the adjournment of Congress 
the Walsh Bill had been passed by the Senate? Had 
gone to the House and had been referred to the com¬ 
mittee on the Judiciary? That that committee had 
held hearings upon the Bill? That Senator Walsh ap¬ 
peared before the House Committee? That the 
Solicitor General of the United States also appeared 
before the Hpuse Committee, each of them urging 
that the Walsh Bill be favorably reported (See re¬ 
port of the hearings on August 19th and August 20th, 
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1935, printed by the Government Printing Office, 
headed “Conditions of Government Contracts” 
where the bill is set forth in full? The testimony of 
Solicitor General Reed appears on page^ 8 to 12. 
The statements of Senator Walsh appear ob page 15 
et seq. and are interspersed throughout the hearing, 
the final statement appearing on pages 11 Cf to 118). 
Senator Walsh (committee hearing page 1 j 10) com¬ 
menting on the Schechter decision said :— 

“Up to the Supreme Court'decision every per¬ 
son doing business with the Federal j Govern¬ 
ment had to comply and agree in writing when 
they made the contract to meet thesd stipula¬ 
tions that are mentioned in this bill; |not only 
these stipulations but many more whicjh I will 
refer to directly, because they had to solemnly 
agree to abide by and live up to and support the 
terms of the code. So we are not dealing with a 
new proposition of Government contracts re¬ 
quiring some stipulations in regard to labor 
conditions. ” 

And on page 111 Senator Walsh stated:— 

Now, when the Supreme Court decision came, 
apparently the administration determined to 
make an effort to preserve the labor conditions 
that had been incorporated under the iN.R.A. 
Therefore, this bill was drafted by the Solicitor 
General and was presented to me as chairman of 
the Committee on Education and Labor. It 
ordinarily would have gone to the Finance Com¬ 
mittee, but the Finance Committee had so much 
work that it was impossible to take. I in¬ 
troduced the bill, hearings were held, and the 
bill written and rewritten and rewritten; be¬ 
cause it was necessary to deal with every bureau 
and every department of the Government to get 
their different viewpoints, and I am hajppy to 


say now, as the bill is written, it practically had 
unanimous support of every bureau or depart¬ 
ment that is engaged in the business of purchas¬ 
ing supplies for the Government." 

The declaration of Senator Walsh that the bill, as 
written, “practically has unanimous support of every 
bureau or department that is engaged in the business 
of purchasing supplies for the Government" is par¬ 
ticularly illuminating. These Appellees are drivil- 
ling to this eburt and pretending that at the present 
time they are not threatening the Appellant; but if 
Senator Walsh is right, they are supporting a bill 
(concededly unconstitutional) which would afford 
them a pretext to renew the very usurpation of power 
which is the i foundation of this suit. We see no 
reason why this court should decline judicial notice 
of the support and the acts of all bureaus and depart¬ 
ments mentioned by Senator Walsh. 

This case is no moot case; these Appellees are still 
threatening to continue their trespasses upon the con¬ 
stitutional rights of the Appellant; it is just as though 
an injunction were sought against repeated trespasses 
to land and the defendant were to come into court 
and sav “I am here in court . It is therefore obvious 
that I cannot be in the other place trespassing on the 
land.’’ The defendant would have to go further and 
disclaim intention to trespass in the future. There 

A 

is no disavowal on the part of these Appellees. 

The Appellees labor to give the impression that 
because of the adjournment of Congress the Walsh 
Bill is dead and is no longer a threat. The present 
Congress has not adjourned in the sense that it has 
passed out of existence. The pending bills arc not 
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dead. Congress has merely recessed and as jproof of 
that will not the court take judicial notice |that the 
judiciary Committee of the House of Representa¬ 
tives appointed a sub-committee to further consider 
the Walsh Bill and that it appointed as members of 
this sub-committee 

Arthur D. Healey, Massachusetts (Chairman) 

Robert L. Ramsay, West Virginia 

Francis E. Walter, Pennsylvania 

Walter Chandler, Tennessee 

James P. B. Duffy, New York 

Wm. E. Hess, Ohio j 

John M. Robsion, Kentucky 

While there are prayers in the bill that injunction 
go against requiring certification of compliance with 
codes, there is a general prayer for such other and 
further relief as may be necessary and proper. Since 
it is still necessary and proper that all interference, 
without warrant of law, be restrained, this capse can¬ 
not be moot. 

It is trifling to discuss the opinions cited by oppos¬ 
ing counsel. All they amount to is a statement in 
various forms of the proposition that where all the 
controversies involved in a suit have been setjtled by 
something that has taken place subsequent to the 
time when the questions arose, the matter i^ to be 
considered moot. The proper inquiry then is as to 
whether there are facts in the record or anything of 
which the court will take judicial notice, which indi¬ 
cates that the Appellees have permanently Resisted 
from their illegal activities and have abandoned the 
attempt to interfere with the rights of the Appellant 
or whether their activities and the state of thdir reg- 
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ulations are such that there now exists a threat or 
menace of the exercise of illegal and usurped powers. 
Appellant contends that the controversy is not ended; 
that the threat of injury is not based upon imagina¬ 
tion or mere prophecy without foundation. It is 
based upon the present form of executive order, the 
activities of the Appellees and their obstinate per¬ 
sistence since the Schechter decision. As pointed out 
in Appellant’s objection to the motion to dismiss the 
appeal, there is no foundation for a belief that the 
Appellees have abandoned their attempt to regulate 
the relation of employer and employee in manufac¬ 
ture and other local matters and make restrictions 
of the same general nature that they formerly tried to 

enforce bv means of codes and Executive Order 6646 
■/ 

and the application of them to their proposals to 
bidders and in contracts. The case is not moot. 

In this connection it is to be observed that even if 
the case were moot under the formerly accepted rules 
(which it is not) that would not conclusively estab¬ 
lish that the appeal should be dismissed. On the 
contrary, the declaratory judgment act, (Judicial 
Code, Section 274 d, Act of June 14, 1934, Chapter 
512, 48 Stat. 955, in United States Code Annotated, 
Tide 28, Section 400) confers express statutory au¬ 
thorization for declaring the rights of this appellant 
and awaiting future developments for the applica¬ 
tion of the remedy. Under that law it would be 
entirely proper to declare the rights of the Appellant 
in respect of the matters mentioned in the bill and 
retain jurisdiction with leave to any party to the con¬ 
troversy to apply at the foot of the decree for further 
order as future developments may require. This 


suit is one in equity and a court of equity, one t having 
obtained jurisdiction, can retain it to finally dispose 
of the controversies. 

It is futile for Appellees to attempt to evade a 
judicial determination by the pretense that this case 
is moot. 

II. 

i 

The Implication of Appellees’ Second Poijnt That 
the Bill Does Not Show Immediate and Irreparable 
Injury to the Appellant and the Invasion of Rights 
Guaranteed to It by the Constitution is Contrary to 
the Allegations of the Bill Which Allegations Are 

Admitted bv the Motion to Dismiss. 

* 

Under Appellees’ second heading the brief says 
nothing of substance more than was said by the 
opinion of the court below. At the beginning of the 
argument in the brief already filed by Appellant in 
this cause, the particulars wherein the reasoning of 
Justice Letts was fallacious in this connection is 
stated (pages 7 to 13 inclusive of appellant’s! brief). 
For the reasons there given the same reasoning in the 
brief of opposing counsel is fallacious. At those 
pages it is pointed out that the whole question of 
whether the Appellant had legal rights which were 
invaded, and whether there was any invasion and 
whether an illegal injury was done to Appellant 
necessarily required the decision of the constitutional 
questions raised; and for the court below to assume 
against the Appellant on all these points was in sub¬ 
stance to assume constitutionality as an excuse for not 
deciding whether there was constitutionality^ The 
Schechter decision has destroyed that assumption. 
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Appellant also pointed out in the brief that the 
allegations of fact made by the bill and admitted by 
the motion to dismiss show that the case must be con¬ 
sidered from the standpoint that a boycott is partici¬ 
pated in by the Appellees and that the Appellees arc 
excluding Appellant from its markets without war¬ 
rant of law. Counsels' brief in stating that the allega¬ 
tions are remote and conjectural as to whether the 
Appellant wijl be damaged is also answered in the 
comments concerning Justice Letts' opinion in the 
beginning of our argument in our brief. 

In discussing the basis of the Appellant's right to 
participate in its accustomed market, opposing coun¬ 
sel manifests an utter obliviousness to the basis on 
which Appellant's right to carry on its accustomed 
business and spll in its accustomed markets rests. The 
argument on page 19 of Appellees' brief would seem 
to indicate that thev conceive that the right to do 
business depends on a Federal statute. The fact of 
the matter is that the right to do business and the 
liberty to contract and thereby to acquire property 
are rights guaranteed by the Constitution and it is 
only when there is a valid restriction of these consti¬ 
tutional rights, made by a constitutional law that 
there can be a restriction of those rights. Accord- 
ingly, when the bill shows that the Appellees’ activ¬ 
ities, unauthorized bv a constitutional law, exclude 


the Appellant's product from their market, it shows 
an interference with Appellant's constitutional rights, 
and since the Constitution guarantees that no person 


shall be deprived of liberty or property without due 
process of law, it forbids usurped restrictions and 
limitations and activities which do not find support 


in any valid law. 
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So far as the Appellees as officers of the United 
States are concerned, it should be noted th^t they 
are mere agencies created by law and that in their 
case if no statute can be found to authorize an activ¬ 
ity on their part, they have no right to carry on any 
such activity under the color and pretext of their 
office. There is no natural right in cabinet officers 
or other officials to make rules or laws restricting the 
parties with whom the Appellant can do business, or 
restricting what the qualifications of Govefnment 
bidders shall be, unless there is a valid statute giving 
them such power; and in this connection it may be 
further noted that even Congress itself has no 
to make a law which under the pretext of 
something which Congress has power to do Extends 
outside and beyond that sphere over which Congress 
has jurisdiction and attempts to dictate with :*espect 
to matters of a local nature such as employer and 
employee relations in industry, which the Tenth 
Amendment reserved to the states. Accordingly, 
when it is suggested on behalf of the Appelleps that 
the Appellant has failed to show any legal right that 


power 

doing 


has been invaded, there is an oversight of the 


funda¬ 


mental and natural rights of liberty and property 
guaranteed bv the Constitution. No constitutional 

o J 

statute has made any such restrictions as the appellees 
have sought to enforce and are threatening to en¬ 
force, and no valid statute has conferred any power 
upon the Appellees or anybody else to mak^ such 
restrictions of those rights. Hence they remain in 
full force and vigor. 

It is beside the point for counsel to say that the 
statute about advertising for proposals is intended 
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for the protection of the United States and affords no 
basis for any claim on the part of a prospective 
bidder or seller that can be considered. Appellant’s 
rights are not based on any such statute. They are 
the rights guaranteed by the Constitution. The Ap¬ 
pellees’ right to act in the way they do must be sup¬ 
ported by a valid Federal statute. The Appellees, 
in their brief, in footnote 3 at page 20, say:— 

“It is not intended to imply by this that the 
Executive Order in any way contravened the 
provisions of this statute. The Executive Order 
in no way altered the requirement of advertising 
for proposals; it merely imposed an additional 
requirement respecting the qualifications of 
bidders, applicable to all bidders alike.” 

By what authority was it that the executive order 
“merely imposed an additional requirement respect¬ 
ing the qualifications of bidders?” The Appellant 
contends that this is an admission that the Appellees 
are attempting to enforce against the Appellant non¬ 
existing laws and attempted legislative action by 
others than Congress; that until the Appellees can 
show some warrant in the Constitution of the United 
States or in a law of the United States which is con¬ 
stitutionally valid, they stand in the position of mere 
usurpers of power. The Appellant further contends 
that the Appellees cannot show such constitutional 
authority or any constitutionally valid Federal law 
for the reason that the things which they are trying to 
impose upon the Appellant are things beyond the 
power of the Federal Government to impose. 


18 



The citation to the effect that mere assertion that 
a statute or regulation is unconstitutional is not a 
sufficient basis for obtaining injunctive relief s like¬ 
wise irrelevant. Appellant does not merely make 
such an assertion but shows that its rights guaranteed 
by the Constitution are interfered with by unauthor¬ 
ized activities of the Appellees and the motion to 
dismiss in legal effect admits the facts alleged. 

The italicized portion of the quotation from 
Frothinyham v. Mellon, at page 21 of Appellees’ 
brief, which indicates that the party who invokes the 
power to have a statute declared unconstitutional 
must show that he has sustained or is immediately 
in danger of sustaining some directly injurious jresult, 
fits what the bill in this case says as to the injury and 
damage sustained by the Appellant and threate'ped to 
it by the Appellees. j 

Appellant has no controversy with the proposition 
that events bearing upon the right of the complainant 
to relief must be considered even though thc^ have 
occurred subsequent to the rendition of the decree of 
the trial court. What the Appellant stresses is that a 
mere suspension of the Executive Order 6646 until 
further order, and the activities of the Appellees 
since the Schechter case, show that the threatened 
injury mentioned in the bill still continues. 


III. 


Appellees' Contention That This Suit is Against the 
United States is Without Foundation. 

The Appellees’ third point that the suit is one 
against the United States deserves no extended dis¬ 
cussion. The opinion of Justice Letts citing Phila. 
Co. v. Stimson , 223 U. S. 60S, 619; 56 L. Ed. 570, 
576, gives sufficient answer to any claim that the suit 
was against the United States. Officials acting with¬ 
out the authorization of a valid statute are not acting 
as and for the United States, but are mere usurpers. 
Appellant does not intimate that the Lmited States 
can be sued without its consent. If the matter were 
one in which any legally valid discretion had been 
given to the Appellees, their discretion could not be 
reviewed. But this is not such a case. 

The basis of the bill of complaint is that the Ap¬ 
pellee’s actions are unlawful and so not the acts of the 
United States. Restraint against illegal actions done 
under the color and pretext of office is sought. For 
this the rule is correctly laid down in Phila. Co. v. 
Stimson , 223 U. S. 605, 619; 56 L. Ed. 570, 576 in 
the following words:— 

“If the conduct of the defendant constitutes 
an unwarrantable interference with property of 
the complainant its resort to equity for protec¬ 
tion is not to be defeated upon the ground that 
the suit is one against the L T nited States. The ex¬ 
emption of the United States from suit does not 
protect its officers from personal liability to per¬ 
sons whose rights of property they have wrong¬ 
fully invaded’’ (cites cases) “And in case of an 
injury threatened by his illegal action, the of¬ 
ficer cannot claim immunity from injunction 
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process. The principle has frequently tyeen ap¬ 
plied with respect to state officers seeking to en¬ 
force unconstitutional enactments.” | (cites 
cases) “And it is equally applicable to a Federal 
officer acting in excess of his authority or under 
an authority not validly conferred.” (cites 
cases.) 

“The complainant did not ask the court to 
interfere with the official discretion of the Secre¬ 
tary of War, but challenged his authority to do 
the things of which complaint was mad^. The 
suit rests upon the charge of abuse of pov^er, and 
its merits must be determined accordingly; it is 
not a suit against the United States.” 

I 

So the question of whether the suit is one '^gainst 
the United States turns upon whether the interfer¬ 
ence with Appellant is unconstitutional. For rea¬ 
sons shown in our former brief and herein the activi¬ 
ties of appellees are unconstitutional. They $re not 
the acts of the United States and suit to restrain them 
is not suit against the United States. On this Subject 
Justice Letts made no mistake. 

CONCLUSION 

All grounds urged in Appellant’s former brief 
against the codes, the Recovery Act and Executive 
Order 6646 apply with equal force to any activities 
by Appellees seeking similar results. Such Results 
are beyond the constitutional power of the Federal 
Government. They are beyond the constitutional 
power of any executive officers of the Federalj Gov¬ 
ernment not empowered by a constitutionally valid 
law. j 

An injunction should issue restraining the Appel¬ 
lees from making or enforcing any requirement 
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respecting the qualification of bidders for the fur¬ 
nishing of services or materials to any executive de¬ 
partment or independent establishment or other 
agency or instrumentality of the United States includ¬ 
ing Government owned or Government controlled 
corporations or in respect of any projects carried 
out or to be carried out, wholly or in part, with funds 
loaned or granted by an agency of the United States 
except only qualifications expressly prescribed by a 

constitutionallv valid law of the United States, and 

•/ 

further enjoining the Appellees specifically from 
imposing any requirement which would regulate the 
relation between this Appellant and its employees 
engaged in manufacture and production, and further 
specifically enjoining the making or carrying out of 
any requirement whereby the qualification of a bid¬ 
der is made to depend upon what the bidder does or 
does not do in intrastate commerce or manufacture. 

The decree appealed from should be reversed and 
the cause remanded to the court below for further 
proceedings in accordance with the decision of this 
court. 
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